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Humphrey Tizard

At the heart of the crisis in Western economies and the near collapse
of the global financial system is the simple truth that too much money
was loaned to states, companies and individuals. The situation was
compounded by speculation in financial dealings, the development of
the ‘originate and sell’ model and trade in very complex derivative
instruments. The problem would have been minimised, if not avoided
altogether, if those mainly involved in the financial crisis had not been
driven by an unbridled desire for profits and, in an interconnected
world, had been more considerate of others. By prohibiting riba,
speculation and investments in highly-geared enterprises the Islamic
finance principles offer an alternative paradigm, which emphasises a
moral code and reduces the risk of overheating. In this climate Islamic
finance should prosper and yet, even taking its youth into
consideration, it punches below its weight.
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There is much work to be done to put this right. In his article on
Strategy Change in this issue of NewHorizon, Dr Ken Baldwin
examines the challenges faced by Islamic (and other) institutions,
encouraging investment in equity rather than debt. Sharing risk is at
the heart of the Islamic model, but managing that risk to the
satisfaction of investors and regulators is no simple matter.
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It is heartening to see in our article on Kenya, how Islamic finance
initiatives have helped nomadic cattlemen to prosper. Examples such
as this, often a combination of Islamic and micro finance, may not
involve large sums of money, but their effects are fundamental.
On matters fundamental, we have a fresh and very different view on
riba and bay’ (sale) definitions by Dr Subhani, ‘Whither Islamic
Finance?’ In his article he explains an important test for a transaction
to be permissible – is it truly co-generative or does it involve selfgeneration, usury.
And finally, on behalf of the Institute and the NewHorizon editorial
team, I would like to wish the very best in 1432H/2011 to all our
readers, members and supporters.
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BLME Create Capital Markets Desk
Bank of London and the Middle
East plc (BLME), London’s
leading wholesale
Shari’ah-compliant bank, has
created an Islamic capital
markets desk in response to
market demand for high quality
Islamic assets and sukuk by
established issuers.
The Islamic capital markets
desk, which will be headed up
by Dr Massoud Janekeh, will
provide UK and international
corporates with robust and
commercially attractive
products that offer a
genuine alternative to
conventional financing
instruments.
Humphrey Percy, CEO of
BLME, said: ‘The development
of Islamic capital markets is

critical to the growth of global
Islamic banking. London’s
capital markets offer more depth
and diversity that can help to
overcome sector issues such as
liquidity and risk management.’
‘As the largest wholesale Islamic
bank in Europe, BLME is well
positioned to facilitate the issuance and distribution of sukuk, as
well as a growing range of
innovative Islamic investment
products that can help to meet
investor demand for a greater
choice of alternative and
relatively secure investment
products.’
Prior to becoming head of
Islamic capital markets at
BLME, Dr Massoud Janekeh
was head of Trade and
Business Finance at the bank. In

his new role, Dr
Janekeh will be
responsible for
managing the
capital markets
desk, as well as
balance sheet
management for
BLME. Rodney
Ballard, previously
a director of Trade
Finance at BLME,
has been promoted
to head of Trade
Finance. He
will be joined by
Alfonso Rodriguez,
who has moved
from Barclay’s
Trade Finance
department to
become manager of
Trade Finance.

Dr Massoud Janekeh

Bahrain Bank Supports Local Private Sector
Bahraini retail and commercial
banking institution, BMI Bank
and Tamkeen (a semiautonomous, governmental
organisation funded by the
Labour Market Regulatory
Authority in Bahrain) have
announced the launch of a
Shari’ah-compliant financing
scheme for enterprises within
the local private sector to
bolster the segment within the
country. Created in partnership
with Tamkeen, the scheme will
offer a suite of Shari’ahcompliant financial products
under the umbrella of the

Islamic Financial Services
division within the bank.
Announcing the launch of the
scheme, Chief Executive Officer
of BMI Bank, Jamal Al-Hazeem,
said, ‘Enterprises within the
private sector are a crucial and
increasingly important
component in our country’s
development and through the
launch of this Shari’ahcompliant financing scheme
created in partnership with
Tamkeen, we will now be able
to deliver on our commitment
towards providing a truly



innovative financial solution
that has been created
specifically for this segment.
These facilities will offer
enterprises quick and
convenient access to finance to
meet their expansion plans
resulting in enhanced
productivity. The finance is
offered to them at a subsidised
profit rate of 4% per annum on
reducing balance with an option
of a longer repayment term of
up to 10 years.’
As part of the agreement,
Tamkeen will guarantee 50% of

the total financing amount as
well as subsidise 50% of the
profit payments due from
customers. Through this
financing scheme, enterprises
within the private sector will
be eligible to receive
financing ranging from
BD 10,000 to BD 500,000.
This scheme offers a range
of trade finance products such
as letters of credit and
guarantee, murabaha
financing covering working
capital, auto and equipment
financing as well as ijara
financing.
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Gulf Finance House Still on Life Support
A number of financial
institutions in the Middle East,
particularly those relying heavily
on property development
projects, are still trying to
recover from the effects of the
global financial crisis. One of
the most severely affected
institutions was Gulf Finance
House (GFH), which has been
undergoing some radical
restructuring over the last 12
months. A glance at the third
quarter 2010 results
shows that CEO, Ted Pretty,
brought in from Macquarie
Capital in late 2009, has already
slashed staffing costs by about
66%; sold off some of the
company’s assets to realise much
needed capital and restructured
debt, giving the company more
time to meet its debt obligations.
Despite the restructuring to
date, the notes to third quarter
results state that GFH’s ‘current
contractual obligations exceed
its liquid assets.’ KPMG, who
reviewed the third quarter
results, comment that ‘the
Group’s liquidity position and
regulatory capital adequacy may
cast significant doubt about the
appropriateness of the going
concern assumption used in the
preparation of the interim
financial statement.’
GFH reported a net loss of just
over $115 million for the third
quarter, almost four times up on
the same period in 2009 and
income down more than six
times at $533,000, with
absolutely no income from
investment banking services
during the period. This poses
something of a conundrum for
GFH who need to raise money
 

Bahrain Waterfront and Financial Harbour

to fund growth as well as service
the debts on their books. One of
the proposals to increase
liquidity and provide GFH with
the ability to move forward is
an asset swap that will increase
their stake in the Khaleeji
Commercial Bank in exchange
for their holdings in the Lost
Paradise of Dilmun Waterpark,
which will be transferred to
GFH’s executive chairman in
return for an increased
shareholding in GFH. It also
plans to raise money through
initial public offerings (IPOs)
or by listing some of its
investment portfolio.

It plans to use the money it
raises to develop Shari’ahcompliant institutions in Syria,
Turkey, Tunisia and India; to
establish a Gulf Energy Fund
that will see it partner oil and
gas companies in development
projects; to set up a holding
company, Transal, to acquire in
investments in transport and
logistics organisations and to
create a retakaful company that
will be able to operate a
syndicate in the London market.
It has not altogether given up on
real estate projects, but these at
least are now focused in the
finance arena with the

development of offshore
financial centres in Tunisia
and Malta in the project
pipeline.
Providing they can raise the new
capital they require GFH expect
to see some revenue growth in
2011 with significant growth
thereafter. They also expect
their tier 1 ratio to be above
18%. Overall, however, it
might still be premature to
say the patient can be
moved off the critical list.
Much depends on the success of
their immediate capital raising
plans.
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Liquidity Management Solutions for Islamic Banks
In the last issue of this
publication there were several
articles that touched on the
problems experienced by Islamic
banks in the matter of liquidity
instruments. Many of the
instruments approved by
regulatory bodies in the in the
West are not open to Islamic
banks, because they are not
Shari’ah-compliant. The
establishment of the
International Islamic Liquidity
Management Corporation
(IILM) is an attempt to resolve
this problem. The primary

objective of the IILM is to issue
Shari`ah-compliant financial
instruments in order to facilitate
more efficient and effective
liquidity management solutions
for institutions offering Islamic
financial services (IIFS), as well
as to facilitate greater
investment flows of Shari`ahcompliant instruments across
borders.
This initiative, facilitated by the
Islamic Financial Services Board
(IFSB) is in line with the IFSB
mandates to enhance and

coordinate initiatives to develop
instruments and procedures for
efficient operations and risk
management and to encourage
cooperation amongst member
countries in developing the
Islamic financial services
industry. IFSB claims the
establishment of the IILM
is a major breakthrough in
the development of the
Islamic financial industry as
it will provide liquid shortterm Shari`ah-compliant
instruments that would
promote further the

competitiveness and resilience of
IIFSs globally.
The articles of agreement were
signed at the end of October in
Kuala Lumpur, Malaysia by 11
central banks, including one
European organisation,
Luxemburg’s central bank and
two multilateral banks. Speaking
in London in mid November,
Raja Teh Maimunah, Global
Head Islamic Markets at Bursa
Malaysia, said the first outputs
from the IILM could be expected
in March 2011.

Sukuk – Is the Market Reviving?
Early in 2008 AAOIFI issued
new recommendations, in
particular guidelines relating to
the ownership of the underlying
assets in a sukuk transaction
and the guarantee of the
principal investment to the
holders of the sukuk. The
comments of one scholar to the
effect that 80% of sukuk
structures were not Shari’ah
compliant sent shock waves
through the industry. Later in
the year, the global financial
crisis and particularly Dubai’s
debt crisis compounded the
problems for the sukuk market
and issuances dried to a trickle.
After two years with the market
at a virtual standstill, however,
the fourth quarter of 2010 has
seen some revival.
In September and October 2010
Gulf issuers sold approximately

$6 billion in debt, including a
$1.25 billion sovereign issue from
Dubai; in October Abu Dhabi
Bank said that a $750 million
sukuk was nearly five times
oversubscribed with strong
demand from the Middle East,
Europe and Asia and Saudi firms
expected to issue 2–3 sukuks per
quarter in 2011 according to
banking sources in the country.
At the Islamic Finance News
(IFN) Roadshow in London in
November, Gillian Walmsley of
the London Stock Exchange (LSE)
highlighted London’s highlighted
the significance of the London
market for sukuk. To date the
LSE has issued 30 sukuks raising
just less than $19 billion.
London’s closest European
competitor is Luxembourg with
16 sukuk issues raising
$7.3 billion. Recent London



issuances have included $500
million for the Islamic
Development Bank and $750
million for Qatar Islamic Bank in
October 2010 and $100 million
for Kuveyt Turk in August 2010.
At the same conference Alberto
Brugnoni, President of ASSAIF,
a not-for-profit organisation
that aims to bridge the gap
between Islamic and ethical
finance, served notice that
continental Europe is set to
challenge London’s position. In
evidence he cited the expected
issue of a $1 billion sukuk in
the fourth quarter of 2010, part
of the financing package for the
Jubail refinery on the Gulf. The
lead arrangers for this issuance
on behalf of Saudi Aramco and
Total are Credit Agricole,
Deutsche Bank and the Saudibased Samba Financial Group.

Despite the signs of life now
being exhibited by the sukuk
market, however, fundamental
issues remain if global
investors are to be tempted
back into the market. Raja
The Maimunah, Global Head
Islamic Markets, Bursa
Malaysia, speaking at the IFN
Roadshow suggested that
clarity on pricing, global
standards and short-term
issuances are needed to boost
confidence. Farmida Bi, a
partner at Norton Rose LLP
suggested that one approach
to achieving clarity on pricing
was through a programme of
government benchmark issues.
Her final remarks neatly
summarised the issues – there
is a need for price
transparency, better
governance and mechanisms
to mitigate counterparty risk.
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Does Islamic Finance Need to Put its House in Order?
The October lecture ‘The Small World of Islamic Finance’, in which Murat Unal
revealed the findings of the Funds@Work study on Shari’ah governance (see IIBI
Lectures in this issue), highlighted the claustrophobic nature of the world of Shari’ah
scholarship as it related to the Islamic finance. It, therefore, seemed appropriate to
take a look at this small world and ask whether the way it is currently organised is
serving the best interests of Islamic finance and whether there is any likelihood of
change taking place in the short to medium term.
In an interview with Bloomberg in May
2010, Hussein Hamid Hassan, chairman of
the Shari’ah Coordination Committee of the
Islamic Financial Institutions in the United
Arab Emirates and an eminent Egyptian
scholar suggested that the industry needs
stability to grow, citing how banks in the
UAE struggle to do business with each other
due to variations in Shari’ah interpretation
of deal structuring from board to board. If
this is a problem within one relatively small
geographic region, where there are
significant cultural and religious
similarities, it is not hard to see that the
problems increase exponentially on a global
basis.
One of the primary issues is that there is no
single model for the way Shari’ah
supervision is organised. In some
jurisdictions, such as Malaysia, Pakistan and
Sudan, there is a central Shari’ah advisory
council at a national level with various
Shari’ah boards at the institutional level; in
others there are Shari’ah advisory boards at
the institutional level only and a third model
is the outsourcing of Shari’ah advisory
services, primarily due to a shortfall in the
supply of suitably qualified Shari’ah
scholars.
The Role of Shari’ah Scholars
According to AAOIFI, ‘Shari’ah advisors are
specialised jurists particularly in fiqh
muamalat (jurisprudence of transactions)
and Islamic finance entrusted with the duty

 

of directing, reviewing and supervising the
activities related to Islamic finance in order
to ensure that they are in compliance with
Shari’ah rules and principles. The views of
the Shari’ah advisor shall be binding in the
specific area of supervision.’ Islamic finance
does not, however, exist in a vacuum. It is
part of a global financial industry and is
therefore in competition with conventional
financial institutions. Perhaps, therefore,
AAOFI’s definition needs to include a clause
about understanding modern financial
practices beyond the confines of Islamic
finance. Dr Mohamad Laldin, executive
director of ISRA (International Shari’ah
Research Academy for Islamic Finance)
lecturing to the IIBI in February 2010 said
of Shari’ah scholars, ‘They are required to
be more proactive and need to be assisted
by new, well-trained scholars and other
stakeholders of the industry.’
Shari’ah Scholars – Supply and Demand
The problem is that there is already a
shortage of suitably-qualified Shari’ah
scholars. There are just 221 scholars
available worldwide to fill 1,054 board
positions and IFIs have a tendency to want
to recruit the better-known scholars to their
Shari’ah board. As a result scholars tend to
have multiple board appointments and that
raises the issues of conflicts of interest and a
lack of responsiveness. For example, if a
scholar sits on multiple boards, as very
many do, in the two most extreme cases on
more than 80 boards, how can impartiality

be guaranteed or, at a very practical level,
how can you expect a timely response, when
the workload is so onerous. Delays in
getting new products and services to the
market too often means financial
institutions, both Islamic and conventional,
lose the opportunity to reap the financial
and reputational benefits of being market
leaders and are left to pick up the crumbs
that are left by those who are more fleet of
foot.
One response has been to outsource the
problems to consultancy firms specialising
in devising products and services and then
getting them approved by a group of three
or four scholars retained by the consultancy.
Critics see this as a rubber-stamping exercise
that cannot be described as proper Shari’ah
supervision. Samir Alamad, Shari’ah
Compliance Officer and Product
Development Manager at the Islamic Bank
of Britain added, ‘External Shari’ah
advisory companies will be less effective
than internal Shari’ah advisors, who know
the precise issues their institutions face and
will therefore be more capable of addressing
these issues.’
If you look at a cross section of articles in
the press about Shari’ah scholars, you will
come to the conclusion that the problem is
that there is a shortage of appropriately
qualified scholars available to take up the
positions on Shari’ah boards, but is this
really the case. An alternative view is that
there is no real shortage and the problem
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lies with the IFIs, who want to have the
well-known names on their boards. This
limits the pool of available scholars and
denies many, particularly the younger
scholars, who may well have a broader
understanding of modern financial
practices, the opportunity to serve on
boards, gain experience and become the
top-name scholars of the future.
Dr Azeemuddin Subhani, a noted Shari’ah
academic from the UAE’s Ajman University
believes that the shortage is a reality and
likely to continue. He said, ‘The entry doors
to this small, self-entrenched group are
either not open or at least the entry
requirements are not well defined. While
qualifications for becoming a Shari’ah
advisor have been laid down, for example
by the State Bank of Pakistan and AAOIFI
has a certification programme for Shari’ah
advisors and auditors, there is no indication
available as to how an advisor, is, if ever,
elevated to the position of scholar. Unless
AAOIFI starts regulating the profession and
lays down achievable and uniform entry
standards, the situation is not going to
improve.’

Saudi Arabia, South Africa, Sudan, Syria
and the United Arab Emirates.
AAOIFI, the oldest and possibly most
authoritative standard-setting body, is
currently discussing guidelines, which will
limit the number of boards on which any
individual scholar may serve. They are also
addressing issues such as whether scholars
may have shareholdings in the institutions
on whose boards they serve; compensation
for scholars and whether scholars may have
roles with Shari’ah advisory firms that have
links to institutions that they serve. AAOIFI
plan to have a draft guideline ready for
discussion by the end of the first quarter
2011 with the intention of having guidelines
in place by the end of 2011. Sheikh
Muddassir Siddiqui, a prominent Islamic

FOOD FOR THOUGHT

scholar, partner at law firm, SNR Denton
and member of AAOIFI’s Shari’ah
Standards Committee comments, ‘What
we need is a carefully drafted code of
ethics, which must address potential
conflicts of interest and provide real
solutions.’
A potential problem is that a large
proportion of AAOIFI’s Shari’ah board are
also serving members of the Shari’ah boards
of IFIs. Samir Alamad commenting on this
said, ‘As respected scholars, I believe they
will live up to this challenge and facilitate
these changes and then the IFIs will follow.’
The IFSB (Islamic Financial Services Board)
based in Kuala Lumpur, Malaysia has
already set some guidelines for Shari’ah

Muddassir Siddiqui, Partner
and Head of Islamic Finance,
SNR Denton and Member of
AAOIFI’s Shari’ah Standards
Committee

Changing the Rules
Some countries have already taken
unilateral action to limit the number of
boards on which a scholar may serve. For
example Bank Negara Malaysia restricted
scholars to one board and as a result now
has a pool of more than 100 scholars on
their list. Interestingly, Malaysia has also
taken a lead in the acceptance of female
scholars; there are reported to be 10 female
advisers working in Malaysia today. The
more conservative Middle East has yet to
see any evidence of this phenomenon.
One of the best hopes for a more
widespread reform of Shari’ah boards,
however, lies with Bahrain-based AAOIFI
(Accounting and Auditing Organisation for
Islamic Financial Institutions). While the
organisation’s rulings are not mandatory
outside Bahrain, their guidelines do tend to
be followed by a very broad spectrum of
countries such Lebanon, France, Indonesia,
Jordan, Kuwait, Malaysia, Pakistan, Qatar,
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boards, which could be viewed as a move
towards encouraging IFIs to appoint a more
diverse group of scholars to their Shari’ah
boards. Their standards require Shari’ah
boards ‘to have at least three members,
possibly trained in different schools of
jurisprudence, have a mix of members with
different lengths of experience and, where
appropriate, comprise of different
nationalities. In addition to their Shari`ah
expertise, members of the Shari`ah board
should possess some exposure in the areas
of commerce or finance.’
The question is whether the carrot or the
stick is the most effective way of effecting
change. Somehow IFIs need to be
encouraged to appoint young scholars and
give them the opportunity to gain the
experience they need, but at the same time
they need to feel comfortable that this will
not expose them to increased risk. Perhaps
one avenue worth exploring would be a
scheme, in which young scholars are
apprenticed to senior colleagues, whose role
would be one of teaching and supervision.
That of course presumes that the senior
scholars have time to undertake this role,
which brings us back to the issue of limiting
the number of boards on which they may
serve. Essentially, the Islamic finance
industry needs both the carrot and the stick
to achieve real, effective change, but with
good will and common sense a more
sensible arrangement vis a vis Shari’ah
advisors seems eminently achievable in the
foreseeable future.
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consistent globally and as Hussein Hamid
Hassan highlighted, they are not even
consistent within a relatively small
geographic area.

financial dominance to the conventional
finance industry with all its weaknesses and
moral shortcomings so amply demonstrated
in the recent financial crisis.

It is entirely likely that some agreement can
and will be reached to bring some order to
the composition of Shari’ah boards, thereby
increasing their effectiveness and addressing
the issues of transparency and conflicts of
interest. Achieving agreed standards,
however, allowing products and services to
be traded freely on a global basis, is an
entirely different matter. When discussing
the issue many commentators tend to
highlight the more liberal approach of
Malaysia with the more orthodox approach
of GCC countries, but as Hussein Hamid
Hassan has pointed out there are problems
even within the GCC region.

Sheikh Muddassir Siddiqui takes a
somewhat more restrained approach to the
issue. He comments, ‘The USA has one
federal law and 50 variations applicable in
the different states. This has not hindered
the economic growth of the country.
Diversity can, in fact, be a tool of strength.
What we need is a rational approach to the
principles of Shari’ah so that the rules
become more predictable and consistent. We
should learn to live with dissent rather than
silencing it by force.’

It is difficult to see just how the views of
scholars and legislators from different
Islamic traditions can be reconciled. Without
such reconciliation, however, the world of
Islamic finance will continue to struggle to
reach its full growth potential. It has been
suggested that a complete reorganisation of
individual regulatory systems, monetary
policies and religious interpretations into a
single set of standards would be prohibitive
in terms of cost, if indeed all the
participating countries and regions could be
persuaded to agree to such a compromise.
The cost of not working towards a more
level playing field, however, is to hand global

No matter whether you favour the softly,
softly approach to change or something
more prescriptive, there is no doubt that the
Islamic finance industry has a unique
window of opportunity to demonstrate that
there is an alternative and effective way of
organising the financial services industry.
The question is whether the individual
jurisdictions and the financial institutions
involved have the will or the wherewithal to
grasp that opportunity. If they do not, the
losers will not just be the IFIs, but the wider
world in general. The IFIs will go on being
comfortably successful in their niche
markets, but they will miss the chance to
challenge the conventional finance industry
and to offer a real and effective alternative
to it.

Global Standards
That takes us back to the comments by
Hussein Hamid Hassan with which we
started this article, agreeing globally
acceptable standards that will allow IFIs to
trade easily and openly across borders. That
is a much more complex issue. Islam, just
like many other belief systems, does not
have a single, unified face to present to the
world, but it is the only one that requires a
financial institution to have a religious
advisory board sitting alongside its
executive to scrutinise and approve the
products and services being offered. The
views held by these advisory boards are not

 

(For a more in depth look at the role of Shari’ah scholars,
readers may wish refer to an article on the subject authored by
the IIBI’s Mohammad Shaifique in the April–June 2010 issue of
NewHorizon.)
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POINT OF VIEW

Strategy Change and the Economic
Crisis: The Business Models of Islamic
Investment Banks
By: Dr. Ken Baldwin, Formerly Chief Operating Officer, Capinnova Investment Bank,
Bahrain
Background
After what will have been the longest period
of sustained economic contraction since the
great depression, Islamic banks, which have
not suffered to the same extent or in the
same manner as their conventional
counterparts, should be seen as a safer and
more socially responsible alternative. It
would be naïve to suggest that the business
constraints of Islamic banks are a panacea
for the problems of conventional banking.
The widely adopted Shari’ah prohibition of
conventional derivative financial
instruments, however, should at least
provide a stark and direct reminder to
Islamic banking circles of the importance of
proceeding cautiously when structuring to
replicate rather than to innovate alternatives
to the economic profile of conventional
products.
Economic crises by their very nature evoke
significant change. Previously untested
scenarios are played-out in real life. The
sukuk industry up until this crisis was in
essence untested. Post-facto, the first sukuk
defaults have revealed that sukuk structures
were largely asset based, rather than asset
backed; liquidity mismatches have
demonstrated the folly of the pursuit by
some Islamic banks of substantially funding
mid to long-term illiquid assets with shortterm interbank deposits and the evaporation
of confidence in the credit markets left these
banks distressed. The prevalence of a ‘too
big to fail’ mentality widely applied to two
of the largest GCC-based conglomerates
worsened the position of regional players


even further. Furthermore, the herding of
investors to take on outsized real estate
exposures, with off-plan ownership in
development projects repeatedly changing
hands in quick succession, paved the
way for a bubble that has stressed
institutional as well as small investors
alike. The IPO market, important as an exit
route for private equity investors, dried up
on the back of depressed equity markets
generally and consequent low valuation
multiples, leaving many Islamic banks and
their investors unable to realise much
needed liquidity. Most recently Dubai
has for the first time revealed the difficulty
it faces in servicing its mountainous debt
pile.
So the mood changed, and with it, Islamic
banks moved to a defensive stance,
managing their existing portfolio assets and
preferring not to transact new business.
Balance sheet preservation became derigueur and revenue generation took a back
seat to cost cutting. The question now is
how should Islamic banks proceed from this
point to ensure they are positioned to
prosper in the new economic landscape and
would a strategic redirection need to be
radical?
Why has the existing business model failed
to work in the current environment?
The business models run by Islamic
investment banks in the GCC have relied
extensively on their ability to sell investment
opportunities at a premium. This had for
many years enabled such institutions to
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front load transaction-related revenue, with
an expectation of additional returns from
distributions made during a holding period
lasting until exit, at which time capital gain
could also be realised. This model has
almost entirely failed in the current market
environment. Following highly-correlated
impairment in the value of investments
across multiple asset classes including
equities and real estate, high net-worth
individuals and financial institutions lost
their appetites for more risky investments,
preferring instead to retain uninvested
capital in cash or near-cash instruments.
With the dissipation of investor interest in
many of the product lines financial
institutions had structured themselves to
deliver, the very lifeblood of these business
models dried up.
A Key Challenge
One of the main challenges facing
Islamic financial institutions is to
understand whether this problem is short
term or long term. If it is short term, a
change in business model will not be
required. The so-called ‘dry powder’ or
large cash balances, which many
institutions have gathered, will eventually be
deployed, and in the interim, expense
management and investment transaction
deferral may continue with deal teams still
working to identify good opportunities to
warehouse for future investment. If,
however, there is a long-term reduction in
risk appetite for these products, financial
institutions will need to restructure their
business models in order to remain
viable.
Product-Level Changes
During the boom period experienced in the
Gulf on the back of high oil prices between
2003 and 2007, private equity investors
expressed their willingness to wait several
years for exits in order to realise returns
over and above repayment of their initial
capital. This patience was on average well
rewarded, however, sentiment towards
private equity has since changed with
increasing investor risk aversion due to
losses concentrated in real estate
investments in the region.
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From an investor perspective, there are
several ways to reduce the amount of
incremental risk assumed by continuing to
invest in this asset class. Investing in a larger
number of smaller opportunities in pursuit
of diversification is perhaps the most
obvious approach. Additionally, and again
from a portfolio perspective, opportunities
may be evaluated in terms of incremental
risk given an investor’s existing exposures
across all asset classes as well as sectors,
industries, and geographies. If, however,
such measures do not reduce incremental
risk to acceptable levels and it is not
possible to find opportunities with shorter
expected holding periods, then temporal
risk tolerance requirements for these
investments will remain prohibitive.
To mitigate investor concern over long wait
times to realise returns, opportunities that
return cash to investors through
distributions made before exit should be
favoured. By distributing rather than
reinvesting a portion of the net income
created by businesses, a significant portion
of the return that would otherwise be
rolled-up and paid to investors as capital
gain at exit is realised earlier.
Finally, investors should look to
opportunities in which the deal sponsor has
an expertise. Leveraged buy-out plays
(LBO’s) were a huge casualty of the crisis
with the collapse of the credit markets. A
common perception among industry
professionals is that such plays will not
return and private equity investors will be
required to take on meaningful involvement
at an operational level in order to create
value. Sound in-house knowledge and
experience of the businesses that private
equity houses acquire and place with their
investors will reduce investor concern
regarding the validity of post-acquisition
business strategies and the mitigation of
execution risk related to them.
Investment Mechanism Changes
Many investment banks and private equity
houses in the GCC region pursue a direct
model, which basically means that they
source opportunities and then seek
participation from their investors on a deal-

by-deal basis. This creates a significant
strain on liquidity as well as the sufficiency
of the investment firm’s equity capital to
absorb unexpected losses in the value of the
investment until it can be sold to investors
and also constrains the firm’s ability to
deploy capital to other opportunities.
The key alternative route to direct investing
is to structure off-balance-sheet fund
vehicles. The investment firm acts as a fund
manager and investors provide
commitments, which are funded as and
when the fund manager identifies
opportunities. In this way, the investment
firm effectively pre-sells the private equity
opportunities acquired by the fund, without
the placement risks encountered with the
direct route. As long as investors fund their
commitments when called upon to do so
and there are no timing differences between
funding by investors and private equity deal
closures, the investment firm suffers none of
the issues of liquidity and capital constraints
attributable to the direct model.
The investment firm, however, still faces
significant risks. The target size of the fund
must be determined taking into
consideration how successful its placement
is likely to be; raising large amounts of
capital in the current environment is fraught
with difficulties and investment firms, which
are too ambitious, may suffer from
reputational problems if they are later
unable to procure sufficient investor
commitments. Additionally, income in the
form of subscription fees is typically far
lower than the sell-down premiums
investment firms have been able to generate
from the direct route, whilst infrastructure
requirements to set up and operate a fund
are far greater. Finally, investors may no
longer be willing to commit capital to future
investments the fund will make on their
behalf without first knowing precise details
about those opportunities.
One approach, at least as an interim
measure, until investor appetite for private
equity returns to more normal levels, relies
in a sense on going back to the basics of
banking. During the boom period, many
investment firms were content to assume
investor interest in their products without
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first thoroughly gauging that interest. This
was fine when investors were making
money. Given the current environment,
however, a suitable approach to mitigate
placement risk must be to start with
comprehensive profiling of a bank’s investor
bases. There is no placement risk if
investment firms act upon the specific
instructions of their investors to source
opportunities that fit their requirements
more precisely. The investment firm could
then precede any acquisition of private
equity with funding from investors. One of
the main drawbacks of this approach is that
it would potentially create a large number
of small sub groups. As a result, deal sizes
and therefore returns for the investment
firm would typically be lower.
Structural Changes
While private equity has been most affected
by the current crisis, it is worth looking at
issues arising at the enterprise level. Before
the crisis, some business models were
structured with lines of business that were
historically uncorrelated or with low
correlation, where at least one provided a
recurring income stream to cover operating
expenses. Investment firms having lost
across all lines of asset-based businesses
during the current crisis of course no longer
believe it is possible to achieve
differentiated performance during periods
of severe stress. Building assets that
generate cash has, however, naturally
retained its appeal and therefore many
investment banks in the GCC have been
active in corporate financing transactions,
typically within the remit of their
commercial banking counterparts.
What is also so appealing about corporate
financing is that a bilateral arrangement for
the extension of finance does not depend on
investor risk appetite since there is no
placement of a transaction as such. What
remains to be seen is whether this signals
the beginning of a more permanent change.
The idea of a mixed business model, in
which the lines of business include both
investment as well as credit, is not new. In
the past, bankers have argued the case for
spinning-off their investment banking
activities into a separate entity since the
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mind-set required to run these businesses is
significantly different from that required to
run a commercial banking operation.
Commercial banks benefit from having
stable deposit bases, which provide an
important source of non-volatile liabilities
within the overall capital structure. This is a
significant advantage for many reasons.
Unlike investment banks, commercial banks
need not rely on the credit markets to raise
funds. Islamic investment banks, which are
wholesale entities, rely on a mix of volatile,
inter-bank money-market deposits and term
funding such as term murabahas and sukuk
issuances. During this crisis, both of these
important sources of funding were not
accessible. There has, therefore, been an
increase in merger interest, with several
announcements to combine investment and
commercial banking entities made in the
Kingdom of Bahrain alone. Whilst from an
economic perspective this makes perfect
sense, realistically we may not hear of many
more such announcements.
In Europe, central banks have a far wider
range of powers, including being able to
force the merger of entities that it licenses
and regulates. In the GCC, however, this is
not the case and resistance by senior
bankers, who would be personally adversely
affected, renders merger infeasible. One
exception to this is where the commercial
banking party to the business combination
may have all but failed and a compelling
value proposition, for example, derives
from access to an established branch
network.
Role of the Regulator
In light of the crisis much attention has been
drawn to the role of the regulator in
minimising systemic risk. In the GCC, the
crisis did not see central banks providing
relief packages as they did in the U.S. and in
Europe - central banks in the GCC do not
act as a lender-of-last-resort. The mandate
of GCC central banks, however, could be
widened in future to provide a discount
window to facilitate inter-bank moneymarket financing arrangements given the
reliance of Islamic investment banks on this
mode of financing. GCC regulators have
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acted, however, by seeking assurances from
licensed entities that they remain liquid and
that their capital adequacy is sufficient. In
some instances they have applied pressure
for banks to take necessary remedial
measures to shore up their finances.
Regulators have also sought greater
oversight of licensees with respect to offbalance-sheet structures and related SPV’s
(Special Purpose Vehicles) incorporated for
product offerings, as well as introducing
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new limits to reduce exposure where
concentrations arise. None of these
regulatory measures necessarily limits the
strategies that Islamic investment banks are
at liberty to pursue and, if anything, closer
oversight by regulators of their licensees
should encourage banks themselves to
challenge their existing business models in
order to assess whether or not an
expectation of future profitability is
reasonable.

Final Remarks
While this discussion has presented strategic
alternatives for Islamic investment banks,
attitudes to change vary widely by
institution and the process of selfassessment will sometimes uncover painful
truths and call into question the willingness
of boards to make bold decisions that have
long-lasting implications.
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Whither Islamic Finance?
‘… bay‘  riba …’ – Quran
2:275
By Dr. Azeemuddin Subhani, Ajman University, UAE
Background
The global financial crisis has raised the
near universal awareness of the ethical flaws
of the conventional financial system. This in
turn has the potential to make ‘Islamic
finance’ appeal beyond the Muslim world to
other monotheists in particular and ethicists
in general, but that urgently requires an
enunciation of the fundamentals of Islamic
finance in universally comprehensible terms
in order to protect the expanding Islamic
financial architecture from becoming
unwieldy and its foundations shaky. This
has to be in the form of clearly articulated
general operative principles as opposed to
patchy and curt legal injunctions from
Islamic fiqh councils and the Shari’ah
supervisory boards of Islamic financial
institutions as at present. There is a need for
a cohesive theory of Islamic financial law,
stemming from a philosophical insight into
the rationale of its prohibitory and
permissible norms.
Defining the Terminology
The foundational norms of Islamic finance –
the prohibited gharar, maysir and riba
(unilateral growth) and the permitted bay‘
(bilateral exchange) – are still engulfed in
linguistic and juridical controversy, resulting
in a multiplicity of fatawas, which are often
diametrically opposed to each other.
The controversy concerning gharar and, its
extreme form, maysir concerns the extent of
the prohibited risk taking. If all risk-taking
is prohibited, then how can it be the
foundation of the Islamic financial structure
and, even if risk taking is the foundation,
why are speculative transactions forbidden?
Furthermore, if only excessive risk taking is


held to be prohibited, where is the
dividing line between ‘excessive’ and
‘non-excessive’ and its scriptural authority?
The foundational pillar encapsulated
in the permission of bay’ is, in fact,
not the question of risk, but rather the
generating process of the transaction
of bay’. The correct focus for the
foundational pillar is not the effect
of the transaction (risk/return), but the
process of generation of any effect of the
transaction.
While juxtaposing bay‘ and riba as halal
and haram, respectively, the Quranic verse
(2:275) imposes the punishment of Satanic
insanity and eternal Hellfire on the
indulgers of riba, expressly for their likening
of bay’ with riba.
This verse raises the crucial question of
what sets riba apart from bay‘, in terms of
their intrinsic distinguishing characteristic.
If the effects of riba and bay’ appear similar
to some, how does the generation of riba
differ from the generation of bay’ and, how
does that attract Satanic insanity?
If riba and bay’ only have a conventional
commercial connotation, then the Quran is
simply prohibiting usury/interest and
permitting sale instead. Surely, if this were
the case, a simple inability to distinguish
two seemingly commercial terms can easily
be a case of ignorance, lack of commercial
knowledge and cannot be so serious as to be
equated with such grave punishment. Surely,
indulgence in one seemingly commercial
activity cannot be such a grave sin as to
imperil such grave punishment. What, then,
is the veiled layer of meaning beyond the
apparent commercial meaning that attracts
such punishment?

This makes the definition of, and the
terminological contrast between, riba and
bay‘ a matter of not only theoretical but
also of practical concern, because it
potentially guides not only everyday
financial decision-making, but also regulates
the highly creative financial engineering
responsible for new Islamic business
applications.
Extant scholarship translates bay’ in its
restricted technical meaning as sale and,
surprisingly, extends the meaning by
interpreting bay’ as trade, while in the
Quranic Arabic an entirely different word,
tijara, translates as trade. Quran 2:275
specifically permits bay’ and not tijara as
such. The scholarship further attributes the
desirability of risk taking as the rationale
for the permission of bay’ (mistranslated as
trade), as against what it calls risk-free,
riba-based lending. The scholarship further
extrapolates the notion of risk taking to
mean profit/loss-sharing and posits it as the
foundational principle of Islamic finance.
Problems with the Definition
There are several problems with this
formulation. Firstly, profit/loss-sharing
cannot be held to be the fundamental, allinclusive principle of Islamic finance. Surely,
profit/loss-sharing is the distinguishing
feature of the permitted participatory
contracts of musharaka and mudaraba, but
where is the element of profit/loss-sharing in
the permitted trading contract of murabaha
and in the permitted leasing contract of
ijara? What then is the common legitimising
basis of the participatory, trading and
leasing contracts?
Second, riba-based lending is not risk free;
among others, it has default risk. Moreover,
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the fixity, certainty and pre-determinability
of interest (riba) cannot be a rationale for its
prohibition, because these very three
features of fixity, certainty and predeterminability are also the main attributes
of the permitted contract of ijara.
Third, while trade (buying and then selling)
does involve risk-taking, sale (just selling),
which is the technical meaning of bay’, is
free of all internal risk. Islamic law ensures
that the sale transaction is also devoid of
any external risks, such as market or
settlement risk. Finally, the Islamic
prohibition of gharar is designed to make
the transaction free from any risk.
This leads to a contradiction, because the
foundational permission of bay’,
mistranslated as trade, is held to encourage,
in fact require, risk taking, while the equally
fundamental prohibition of gharar is
designed to eliminate that very risk-taking.
The scholarly explanation that a basic level
of risk taking is permitted and that the
prohibited gharar refers not to all but to
excessive risk taking only is at best a face
saving attempt to lend cover to their
misinterpretation of bay’ as trade. The
reliance on the hadith-derived Shari’ah
maxim of al-kharaj bi’l-daman (return/gain
must be justified by guarantee/risk) as the
legitimising basis of risk taking and
profit/loss sharing as the fundamental pillar
of Islamic financial law is problematic at
best. The stronger linguistic connotation of
al-kharaj is extraction/tax rather than profit
and of al-daman is
security/guarantee/liability rather than loss.
This maxim has not yet been satisfactorily
explained and flies in the face of the
prohibition of gharar.
The Correct Translation of Bay’
Quran 2:275 juxtaposes, not tijara and riba,
but bay’ and riba. What, then, is the correct
translation of bay’? Linguistically, bay’
refers to all exchanges, not just commercial
but also political and social, among others.
In the absence of an Islamic theory of
contract, the bay’ contract is the prototype
of all contracts in Islamic law. The common
element in all bay’ contracts is the
interaction of two different and opposing
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counter-parties in the deal. This interaction
of opposites is a process of co-generation,
commensurate with the creation of
everything in pairs, as repeatedly
emphasised in the Quran. The defining
characteristic of bay’, then, is not risk
taking, as generally held, but co-generation
and interaction leading to co-generation is
the only common factor that legitimises the
participatory trading and leasing contracts
in Islamic law – the interaction of money
and labour in the permitted participatory
contracts of musharaka and mudaraba; the
interaction of money and commodity in the
permitted trading contract of murabaha and
the interaction of money and usufruct in the
permitted leasing contract of ijara. By
contrast, this feature of interaction and
co-generation is absent in the prohibited
contract of lending at interest and in the
prohibited contract of selling (exchanging)
homogenous items for profit. These two
contracts are characterised by the
diametrically opposite feature of intraaction and self-generation.
The participatory contracts (musharaka and
mudaraba), however, are co-generating only
in their pristine application, which did not
recognise the modern notion of the
artificial, juridical personality of the
corporation. The later half-hearted Islamic
acceptance of this notion, however, ignores
the fact that the recognition of the bank and
the customer as separate legal personalities
converts the financial returns from these
contracts from co-generating to selfgenerating returns between the bank and the
depositor and between the bank and the
client. The legal concept of the corporate
person, not known to pristine Islamic law,
requires re-examination to ensure the
pristine integrity of the Islamic financial
architecture.
The Definition of Riba
In extant scholarship riba is interpreted with
its technical meaning of usury/interest and
its prohibition is mainly attributed to the
notion of human exploitation, which,
however, is not commensurate with its dire,
other-worldly Quranic punishments.
Another serious scholarly misconception is
to look at the prohibition of riba as the

Thus, the derived operative
principle for Islamic financial
architecture is to regard the
permission of bay’ as the
permission, even requirement,
of co-generation in a
transaction.
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prohibition of the effect of a business
transaction and not as the prohibition of the
process of the transaction, i.e., as the
prohibition of the method of generation of
the effect. In a business transaction, Islamic
law permits profit-making, i.e., money
ultimately resulting in more money (the
effect); what it regulates is the underlying
process/method of generation of that effect;
it prohibits self-generation of the effect (riba
method) and permits co-generation of the
effect (bay’ method). It does not matter
what names are assigned to the effect (usury,
interest, profit); what matters is the method
of generation of that effect. If the effect is
self-generating, the transaction becomes
ribawi (riba method) and, hence, prohibited.
If the effect is co-generating, the transaction
becomes bay’awi (bay’ method) and, hence,
permitted.
A linguistic/contextual analysis shows that
all riba-derived verbs, as used in the Quran,
denote self-generation and bay’ denotes cogeneration. Self-generation occurs in an
exchange of homogeneity where one
transacting agent is acting on itself, e.g.,
money on money directly and co-generation
occurs in an exchange of heterogeneity
where one transacting agent is acting on a
different agent, e.g., money on goods and
goods on money.

Thus, the derived operative
principle for Islamic financial
architecture is to regard the
prohibition of riba as the
prohibition of any instance of
self-generation in a
transaction.


The gold for gold hadith, contrary to the
popular scholarly perception, is not
requiring a homogenous exchange; in fact it
is prohibiting it by making it meaningless.
An instant exchange of commodities, which
are identical, is obviously a pointless
transaction. Upon deeper reflection, this
hadith is not ordering this equal and
instantaneous exchange of homogeneity,
rather it is prohibiting it, although not by a
direct negative command (amr nahi) of ‘do
not do this’, but by the rhetorical, indirect
and positive command of making the
exchange meaningless and purposeless. The
hadith opening ‘gold for gold’, does not
mean ‘[Sell] gold for gold, like for like, in
equal weights, from hand to hand’; the
rhetorical construction actually means ‘[The
only way you can exchange] gold for gold
[is] like for like, in equal weights, from hand
to hand [which is meaningless and hence
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better avoided]. He who gives in excess or
acquires an excess [or delays] has charged
riba. This is a clear prohibition of
homogenous exchanges in which any excess
by default becomes self-generating and
hence the prohibited ribawi. The further
stipulation in this hadith, ‘If the
commodities differ, exchange them as you
wish [but hand to hand]’ is a clear
endorsement of heterogeneous exchanges in
which any excess by default becomes cogenerating and hence the permitted bay’awi.
The universally guiding principle of riba,
therefore, is not the external presence of
interest/usury per se, but the internal
presence of self-generation. Usury (in its
original meaning of any usage charge) and
interest (as the modern equivalent of the
original usury) are prime examples of self
generation. Self generation as the defining
characteristic of riba is not only Quranically
and linguistically supported, but is also fully
commensurate with the Quranic
punishment for it, as self generation/self
subsistence is a sole divine attribute and any
human indulgence in it is a transgression in
the divine domain.
The Definition of Nasi’a
Yet another scholarly misconception
surrounds the question of the permissibility
of delay (nasi’a) in the settlement of any
counter value in an exchange transaction.
Two authentic Prophetic hadiths prohibit
any delay in the settlement of an exchange
transaction. The ‘gold for gold … hadith’
clearly stipulates instantaneous hand-tohand (yad bi-yad) settlement, both for
homogenous and heterogeneous exchanges.
The other hadith is pointedly to the effect
that ‘indeed there is riba in nasi’a (delay).’
Accordingly, pristine Islamic law requires
the instantaneous settlement of both counter
values in the transaction in the same
contracting session (majlis), so much so that
even a slight delay, e.g., to get the money
from the other room, invalidates the
transaction and the sale contract.
The obvious practical implication of this
unequivocal requirement is that credit sale
(delay in price settlement), salam (forward)
sale (delay in commodity settlement) and
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futures sale (delay in both price and
commodity settlement) stand strictly
prohibited as per pristine Islamic law. It is
only as per the doctrine of extreme necessity
that credit sale and salam sale have
historically been permitted solely as an
exception. The futures sale has no parallel
in Islamic legal history and requires an
evaluation to determine whether or not it
qualifies under the doctrine of extreme
necessity as an exception.
Yet, modern juristic scholarship posits the
exception as the pristine rule, by stipulating
that ‘one if not both of the counter values in
a transaction must be present at contract
time.’ The pristine rule requires the presence
of both; the exception allows the delay of
one. This cannot change the pristine rule
and obviously every delay cannot qualify for
the exceptional treatment. This conclusion
could have far-reaching implications for
Islamic financial architecture, if not for
actual reconstruction, at least for a coherent
understanding of the integrity of the
underlying law.
The question of why delay in settlement is
prohibited and how riba arises from delay
has not satisfactorily been answered by the
scholarship. This author associates
transactional delay with a semblance of exnihilo creation (creation from nothing),
another sole divine attribute. This ex-nihilo
creation argument draws heavily on the
Islamic legal notion of ‘unity of the
transacting session’ (ittihad al-majlis).
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transfer of possession and hence no exnihilo creation occurs.
In Summary
To sum up, the operative principles of
Islamic finance require that the internal
process of the transaction, which is the
focus of Islamic law and not the effect of the
transaction, must incorporate cogeneration
and eliminate self generation, delay (except
under dire necessity) and risk-taking.
These operative principles of Islamic finance
are consistent with the theoretical model of
creation, which conceptually consists of (i)
creation from nothing (ex-nihilo creation);
(ii) creation from the object itself (ex-sui
creation, to coin a new term) and (iii)
creation from other object (ex-alio creation,
to coin yet another new term). Ex-nihilo
creation is expressly and exclusively a divine
capability and hence any human action even

resembling ex-nihilo creation (e.g. delay in
transaction settlement, as explained above)
stands prohibited. Similarly, ex-sui creation
is expressly and exclusively a divine
capability and hence any human action even
resembling ex-sui creation (e.g. interest on
money) stands prohibited. These two
prohibitions constitute the essence of the
prohibition of riba. Ex-alio creation alone is
a human capability and hence any human
action that incorporates ex-alio creation
(e.g. murabaha in the commercial domain)
stands permitted. This permission is the
essence of the permission of bay’. Finally,
with the Islamic legal focus on generation
(the prohibited self generation and
ex-nihilo generation and the permitted
co-generation), speculation (risk-taking)
automatically stands prohibited, yielding
a cohesive theory of Islamic financial
law, at once monotheist, moral and
ethical.

Dr. Azeemuddin Subhani is a Shari’ah Scholar, practitioner and professor of Islamic
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doctoral course work in conventional finance (University of Southern California), and an MA
and PhD in Islamic law and Islamic finance (Institute of Islamic Studies, McGill University).
His PhD dissertation on the Divine law of riba and bay’ is regarded as a seminal work in
Islamic law, as it posits a pioneering interpretation of this Divine injunction.

In a cash sale, the receipt of commodity and
cash in the same session can be construed as
the creation of each one from the other. In a
credit sale, however, delay in settlement
prevents this creation and leads to two
instances (sessions) of semblance of
ex-nihilo creation – the receipt of the
commodity in exchange for nothing in the
first session and the receipt of the money in
exchange for nothing in the second session.
The delayed transaction, by producing these
two instances of the semblance of ex-nihilo
creation, invites another Prophetic hadith –
‘there is no riba [of such severity], except in
nasi’a (delay).’ The Quran does permit
delayed settlement loans (Q. 2:282), because
a loan is only a temporary, reversible
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COUNTRY FOCUS

Islamic Finance Flourishes in Kenya
Kenya has ambitions to become the Islamic finance hub for East Africa, but what is
that informs that ambition; what progress have they made so far and what are the
factors that will help and hinder them.
There has been a Muslim presence in Kenya
since the 8th century when Arab traders
working the east coast of Africa brought
their faith to the country. For centuries the
Muslim community was mainly located in
the coastal regions, but events in
neighbouring countries during the latter
part of the 20th century boosted that
population. The arrival of many Ugandan
Asians in the country in the 1970s was
responsible for a relatively small increase in
the Muslim population, but it was the civil

war in Somalia that was responsible for a
doubling in that population.
The 2009 Kenyan census reported that there
were 4.3 million Muslim in Kenya, 11% of
the population. This figure is, however,
disputed by Muslim leaders in the country
who claim the figure is much higher;
perhaps even 30% of the total population.
Whatever the real figure is, conventional
financial institutions and Islamic banks
have seen an opportunity, helping to

finance businesses catering to the Islamic
market, such as restaurants, hotels, food
stores and halal slaughter houses, as well as
developing Shari’ah-compliant
wealth-management and investment
products targeted at some of the wealthy
Somali immigrants.
Barclays were the first to test the water in
2005 and there are now eight financial
institutions offering Shari’ah-compliant
products in Kenya. Among them are two

FCB Garissa Branch Staff
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Islamic banks licensed by the Central Bank
of Kenya (CBK) in 2007, First Community
Bank and the Gulf African Bank, which
opened for business in 2008. Unlike the
Islamic windows of conventional banks,
these two organisations offer retail banking
services through a currently limited, but
growing network of branches. By mid 2010
they controlled 0.8% and 1% of banking
assets in Kenya according to the Central
Bank of Kenya.
First Community Bank
FCB is owned by East African businessmen
and is headed by Nathif Adam, who started
his 25-year banking career in Kenya,
although much of his banking experience
was gained in Saudi Arabia, Qatar and
Sharjah. By the end of 2010 FCB will
have 17 branches across Kenya, with a
heavier concentration in the south of the
country; they have opened an Islamic
Finance Training Centre; in 2010 they
received approval to set up FCB Capital,
an investment banking subsidiary and
they have already reached the target of
1 billion Kenyan shillings in capital set
as a 2011 target by the central bank,
well ahead of many of Kenya’s other
banks. FCB believes it is on course to
declare its first shareholder dividend in
2011.
In early October 2010 FCB announced the
launch of the FCB Takaful Insurance
Agency, which is set to work in partnership
with insurance companies, to offer Shari’ahcompliant insurance products. They also
announced a joint venture with the Kenya
Meat Commission to help provide finance
to the nomadic cattlemen of the arid and
semi-arid regions of Kenya, whose lifestyle
has excluded the from accessing finance
until now – a positive demonstration of the
social responsibility that is an underlying
tenet of Islamic banking.
On a similar theme FCB were selected as
one of four banks in the country to work
with the Youth Enterprise Development
Fund, which is a development initiative
formed by the government in 2007 to
address the economic empowerment of
youth through enterprise development and
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strategic partnerships. The key mandate of
the fund is to support youth-oriented
micro, small and medium enterprises with
start-up and growth capital. FCB’s
participation in the fund aims largely at
ensuring that the financing support
available from the fund reaches Muslim
youth in the country in a Shari’ah-compliant
manner. ‘We are a bank conscious of the
development of our youth and we
discovered that since the formation of the
fund, not many Muslim youth benefited,
because of its interest-based nature.
However, through our ‘Youth Advantage’
programme, Muslim youth in the country
can now benefit from the fund’ said FCB’s
CEO, Mr. Nathif Adam.
Gulf African Bank
Gulf African Bank is principally backed by
Middle Eastern investors and its CEO,
Najmul Hassan was formerly General
Manager at Al Meezan in Karachi, Pakistan.
In contrast to FCB’s Kenya-centric board of
directors, it has directors from Pakistan,
Oman, UK and Zambia to complement its
triumvirate of Kenyans including the
chairman and deputy chairman. Its track
record is in many respects is very similar to
FCB. By the end of 2010 they expect to
have 16 branches in Kenya, but their plans
to venture into other East African countries
are more concrete than those of FCB. In
2011 they plan to open branches in Uganda
and Tanzania and to follow FCB into the
takaful business in 2011. Principal investor,
GulfCap Investments is expected to raise
$1 billion Kenyan shillings in capital to
underwrite the move into takaful.
Gulf African Bank recorded profits in the
second and third quarters of 2010. The
third quarter profit was 42.7 million
Kenyan shillings compared to a loss of
208.8 million Kenyan shillings for the same
period in 2009. They expect the fourth
quarter to be even stronger.
Investment Products
Currently one of the gaps in the Kenyan
market is in Shari’ah-compliant investment
products. FCB Capital obviously intend to
address that gap, but they are not alone.

ApexAfrica Capital, the third largest
member of the Nairobi Stock Exchange is
also working to develop Shari’ah-compliant
investment products, including unit trusts,
which are particularly popular in Kenya.
The Kenyan Capital Markets Authority is in
the process of setting up a regulatory
framework to govern this nascent market.
Kenya’s Ambitions
Professor Njuguna Ndung’u, Governor of
the Central Bank of Kenya in a paper
delivered at a conference in Nairobi in May
2010, asserted that Kenya had the potential
to become the regional Islamic finance hub.
He also commented that the Central Bank
of Kenya had had to make adjustments to
some of its regulations to accommodate
Islamic banking. For example, the law in
Kenya required banks to pay interest on
savings accounts as long as the minimum
balance is maintained. Changes to the
Banking Act now offer Islamic banks the
leeway to give some alternative form of
return on Shari’ah compliant products.
CBK have also announced their intention to
launch Shari’ah-compliant treasury bills in
the money market. Analysts believe that a
government sukuk could be an important
factor in establishing Kenya as the Islamic
finance hub in the region. It would also be a
welcome move for the two Islamic banks in
the country, which need new investment
Shari’ah investment opportunities to
underpin their growth. The CBK are very
aware of this requirement and did in fact set
aside a portion of a government
infrastructure bond in 2009 for Islamic
investment. Both Gulf Africa Bank and
FCB did in fact advantage of this
opportunity.
The Kenyan Context
So, Kenya is doing what it can to foster
Islamic finance and establish itself as the
premier Islamic financial hub in East Africa.
This admirable ambition has, however, to be
set in a broader context. Investors like
stability and transparency and while Kenya
has a much better record than some other
countries in the region, there are still some
worrying issues.
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Kenya is a country with strong tribal
loyalties, which generally come to the fore
in election years, leading to serious
outbreaks of civil unrest, the latest in 2007.
A new constitution ratified in August 2010
is set to try to resolve the problems, but the
fight is still far from over. Many aspects of
the implementation of the constitution are
being challenged and towards the end of
2010 it was a race against time to meet
the 90-day deadline set in the new
constitution.

According to Transparency International,
a German-based global organisation
dedicated to fighting corruption, lists
Kenya as being 154 out of 178 countries
in its Corruption Perceptions Index.
There have been several attempts to
address the problem since the mid 1990s,
when the International Monetary Fund
insisted on the setting up on an anticorruption agency as the price of aid. The
latest iteration, the Kenya Anti-Corruption
Commission, under the directorship of
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Patrick Lumumba is showing signs of
activity and determination, but history
suggests any optimism should
be counterbalanced by a heavy dose of
caution.
It would be a great shame if the very real
progress of Islamic banking in Kenya was
set back by issues, which are essentially
beyond its control. It would also be a great
shame for a significant minority of Muslim
citizens in Kenya.

Downtown Nairobi
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Shipping Meets Islamic Finance in Luxembourg
By: Cédric Raths, Director, Pandomus, Member of the Luxembourg Maritime Cluster
Stormy Times
Shipping companies are facing difficulties in
obtaining bank financing, because the credit
crisis has drastically reduced the appetite of
conventional banks for this type of business.
Several ship owners have been forced to
cancel or postpone their orders for new
vessels and therefore to delay the upgrade of
their fleets.
The world’s economy relies on the shipping
industry to transport the world’s trade.
Shipping remains the most economical and
effective means to carry much of the world’s
goods; it is crucial for the global economy,
so the demand for shipping services will
always be strong and consequently the
demand for financing to facilitate the
construction and purchase of vessels.
Historically, ship finance was undertaken by
banks based in the German port of
Hamburg, but these banks have been hit so
hard by the crisis that a few of them came
close to bankruptcy. With the massive drop
in tonnage prices in mind, the credit
committees of most banks have drastically
reconsidered their lending strategies in this
area. Vessels, however, are by nature
Shari’ah compliant investments, so this is an
excellent opportunity for Islamic banks to
step into the financing gap left by the
conventional banks and to become a viable
alternative.
Luxembourg’s Involvement in Shipping
In 1990 Luxembourg introduced the
Maritime Act, which created the maritime
public registry and the Commission for
Maritime Affairs (Commissariat aux
Affaires Maritimes, CAM – the
Luxembourg supervising authority). CAM
was the first Luxembourg administration to
receive ISO 9001 certification and since
2004 it has been responsible to the Ministry
of Economy and Foreign Trade. Currently
 

more than 240 commercial vessels with a
total tonnage of 1.9 million are registered in
the landlocked duchy, perhaps encouraged
by the favourable environment in terms of
both tax and labour laws. In particular,
Luxembourg has double tax treaties with
countries such as Malaysia, Qatar, the
United Arab Emirates and Indonesia,
which allow profits to be repatriated to
shareholders under favourable
conditions.

❏ Ijara: a leasing agreement by which the
party contributing the capital (generally a
bank) acquires an asset (e.g. a vessel) for its
client and places it as his disposal in return
for a rental payment for a fixed period. The
bank owns the asset and transfers the
usufruct to its client.

Luxembourg’s Involvement in Islamic
Finance

❏ Istisna: a method of financing the
production of a good (e.g. building of a
vessel) that allows advance payment for a
future delivery or deferred payment for a
future delivery.

❏ Ijara-wa-Iqtina: a similar mechanism,
where the client has the opportunity to buy
the asset at the end of the contract.

Despite being a non-Muslim country,
Luxembourg has well-established experience
in Islamic finance. The first steps were taken
well before the maritime register initiative.
In 1978, Luxembourg was the first western
country to host an Islamic financial
institution; in 1983, the first Shari’ahcompliant insurance company in Europe
was established in Luxembourg; in 2002
Luxembourg was the first European stock
exchange to list a sukuk and in 2009 the
Luxembourg Central Bank was the first
non-Muslim organisation to become a
member of the Islamic Financial Services
Board (IFSB).

On June, 2010, the Luxembourg VAT
administration released a circular clarifying
the treatment of murabaha purchases and
ijara leases for Luxembourg VAT and
registration duty purposes. The circular
confirmed that SPVs (Special Purpose
Vehicles) incorporated in Luxembourg and
created under murabaha or ijara agreements
should qualify as taxpayers for VAT
purposes.

On January 2010 the Luxembourg tax
authorities released a circular clarifying the
tax treatment applicable to instruments of
Islamic finance. These were murabaha,
musharaka, mudaraba, ijara, ijara-waiqtina, istisna and sukuk. The Luxembourg
tax authorities defined the four instruments
mainly used to finance shipping activities as
follows:

Professor N Khalid of MIMA (Maritime
Institute of Malaysia) commenting on the
use of Shari’ah financing for shipping said,
‘In the last two decades or so, Shari’ah
financing has grown in prominence in
facilitating the growth in the shipping
sector. Over the years, several high profile
ship financing deals have been transacted
using Shari’ah principles.

❏ Murabaha: a sale based transaction
whereby an investor acquires an asset (e.g. a
vessel) for further resale to a client at a costplus profit. This is a financing arrangement
where the cost-plus profit margin of the
investor is determined in advance and may
apply to all types of assets.

The increasing popularity of Shari’ah
financing in ship financing stands testimony
to its viability as a worthy, if not more
attractive, alternative to its conventional
counterpart. The framework of Islamic
banking, financing, insurance, tax and other
finance-related areas have been strengthened

A Malaysian View of Shipping Finance
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to such an extent that Shari’ah financing
has emerged as a lucrative industry in its
own right with its own high financing,
accounting and ethical standards, which are
highly regarded even by conventional
financing practitioners.
Shari’ah financing has already developed a
decent track record for itself as an
alternative means of raising financing in
shipping. While much of the financing
raised in shipping is still interest-based,
there is huge potential for Shari’ah
financing, with all its attractions and
strengths, to grab a bigger slice of the ship
financing pie.
As more Shari’ah financing deals are
successfully transacted in shipping, there
will be growing confidence among ship
owners and operators in the viability of
‘going Islamic’. Islamic bankers and
financial dealmakers have proved to be
skilful and adaptable in developing
attractive financial structures and
engineering innovative solutions to meet the
funding needs of their clients in the shipping
markets.

IIBI LECTURES

applies for a bareboat, chartered-out
registration of the vessel in Luxembourg
and the customer (lessee) applies for a
bareboat, chartered-in registration in the
country of his choice. The lessor is the sole
owner of the vessel (he retains the legal title
on the vessel) until the end of the lease, the
customer makes a series of lease payments
until the end of the term of the ijara
agreement and the customer can eventually
exercise an option to buy the vessel, where
the agreement is an ijara-wa-iqtina.

The structure could be developed further by
overlaying a Luxembourg fund vehicle to
hold all the accredited maritime companies.
The Islamic bank would then be able to
distribute fund units to its clients and
benefit from Luxembourg’s well-known
reputation and expertise in the funds
industry.

Under certain conditions, the lessor benefits
from the favourable Luxembourg tax
framework reserved to the accredited
maritime companies and profits can be
repatriated via an Islamic bank at

Luxembourg is rather unexpectedly, given
that it is a landlocked state, a very
significant maritime registry and one of the
largest non-Muslim Islamic finance hubs in
the world.

competitive conditions. In practice, an
accredited maritime company is set up for
each vessel acquired.

Shari’ah financing, which features highly
transparent, no-surprises, pre-agreed
financing structures and costs and known
risks offers the opposite end of its
conventional counterpart. The emergence of
innovative and attractive financing
structures based on Shari’ah principles in
shipping in recent years augurs well for its
continued contribution to the growth of
global shipping and hence global trade and
the world economy. When applied and
structured judiciously and creatively,
Shari’ah financing can no doubt stand
shoulder to shoulder, if not taller, than
conventional financing in raising adequate
and competitive financing in shipping.’
Ijara Structures for Shipping
How does Islamic shipping finance work?
The ship owner selects the vessel, which will
meet his needs. The Islamic bank sets up an
accredited maritime company in
Luxembourg, which buys a vessel, then
leases it to its customer, the ship owner. The
accredited maritime company (lessor)

25 IIBI
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The Polemics of Governing Law in Islamic Finance:
Recent Developments and the Way Forward
The 2nd annual thematic workshop organised by the Institute of Islamic Banking and
Insurance (IIBI) and the International Shari’ah Research Academy for Islamic Finance
(ISRA) in collaboration with Thomson Reuters on 29th November, 2010 was a huge
success with more than 200 delegates managing to attend despite adverse weather
and a tube strike on the day. The workshop held in London was sponsored by
Westlaw Business.
The Rationale for the
Workshop
Compliance with Shari’ah
principles is the raison d’Ítre of
Islamic financial contracts. All
Islamic finance transactions
have a governing law clause. As
Shari’ah is non-national system
of laws, however and is subject
to various interpretations, in
order to create certainty about
the rights and obligations of the
contracting parties, English law
is normally chosen as the
governing law in Islamic finance
cross-border transactions. There
have recently been a number of
commercial litigation cases
heard in the English courts
involving Islamic finance
commercial contracts, where
the issue of the governing law in
such contracts came under
scrutiny. From the arguments of
defaulting parties in these
transactions, it became
apparent that there is scope for
abuse via the tactic of opinion
shopping among scholars and
unfortunately a great deal of
potential for Shari’ah invalidity
arguments to be used by
defaulting borrowers in order to
evade their responsibilities
under commercial agreements.
The 2nd annual thematic
workshop was organised against
this background and set out to

 

look at recent disputes, as well
as to analyse the implications of
the recent court decisions. It
also discussed the evolving
Shari’ah compliance structures
and alternative dispute
resolution mechanisms, as well
as whether there is a need for an
international convention to
govern cross-border Islamic
finance transactions.
The Keynote Addresses
The programme started with
one of two keynote speeches
from Alderman Michael Bear,
the Lord Mayor of the City of
London. He is head of the City
of London Corporation and a
global ambassador for the
UK-based financial services
industry. Financial inclusion of
the Muslim population in the
UK as well as the positioning
of London as a leading
international financial centre
are the two key objectives of
UK government policy for
supporting Islamic finance. The
Lord Mayor mentioned the
various regulatory changes in
the tax law for Islamic financial
transactions in order to level the
playing field with the
conventional financial services
sector.
He commented that the UK is
the only centre of Islamic

finance in the West with five
fully Islamic banks and many
Islamic window operations
within conventional bank
structures. He also suggested
that the UK is at the forefront
of developing the human
resources with many institutes
including IIBI and universities
offering Islamic finance
education and training courses.
Afterwards, Dato’ Muhammad
Ibrahim, Deputy Governor,
Bank Negara Malaysia
delivered the second keynote
address in which he shared the
experience of Malaysia’s Islamic
finance market and talked
about the support by the central
bank and the government of
Malaysia aimed at promoting
the Islamic finance industry.
Since the passing of the first
Islamic banking act in 1983,
Malaysia has been supporting
the development of the market
and is now a global leader with
Islamic financial transactions
accounting for approximately
20% of the total financial
system.
Market Analysis
The first workshop session,
‘Malaysia and London –
Leading Beyond Islamic Finance
Hubs’, was moderated by
Rushdi Siddiqui, global head of

Islamic finance at Thomson
Reuters. The panel discussed the
various developments in Islamic
finance treasury operations, as
well as funds management in the
UK and Malaysia. At present,
there are around 600 Shari’ahcompliant funds domiciled in 31
countries managing $35 billion
of assets. After Saudi Arabia,
Malaysia is the largest market
for Shari’ah-compliant funds
with 34% of the market share in
terms of number of funds and
26% in terms of the assets
under management (AUMs).
The panel also discussed
whether levelling the playing
field between Islamic financial
institutions and their
conventional counterparts in
Muslim-minority countries is
enough to facilitate further
growth of the industry or
whether there is a need for
active government support in
terms of a budget for education
and awareness and removing
some of the misunderstandings.
The panel also deliberated the
issue of the creation of a
Shari’ah-compliant benchmark,
critical for establishing the cost
of funds in a framework that is
Shari’ah compliant. At present,
the London Interbank Offered
Rate (LIBOR) is usually used as
a benchmark in Islamic finance
cross-border transactions. It was
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suggested that de-linking from
LIBOR would create greater
confidence among customers
and other stakeholders within
the Islamic finance industry,
which would assist in its further
growth and development.
A Critical Review of Recent
Disputes
The second session, ‘A Critical
Review of the Recent Disputes
in the Islamic Finance Industry’
was moderated by Richard de
Belder, partner and head of
Islamic finance at SNR Denton
– an international law firm. The
panel pointed out that the key
characteristics of an effective
legal and regulatory framework
for the Islamic finance industry
are an enabling environment
that accommodates and
facilitates the development of
the industry; a clear and
efficient system that preserves
the enforceability of Islamic
financial contracts and a
credible and reliable forum for
settlement of legal disputes
arising from Islamic finance
transactions.
The panel acknowledged that
there are several challenges
faced by the Islamic finance
industry including lack of
standardised documentation,
different school of thoughts and
therefore different
interpretations of various
Shari’ah compliance-related
matters and a lack of legal
expertise in both Islamic and
conventional finance. In respect
of the legal challenges, there are
various initiatives underway to
develop the people resources in
various jurisdictions active in
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Islamic finance sector such as
Malaysia, with measures being
taken to ensure that players
within the industry including
judges and lawyers are trained
in Islamic finance. International
standard setting bodies such as
Accounting and Auditing
Organisation for Islamic
Financial Institutions (AAOIFI)
and Islamic Financial Services
Board (IFSB) are working on
standardisation issues and
already have made some
progress.

but it was pointed out that
these should not become the
norm. The panel also pointed
out, using sovereign sukuks as
an example, that sukuk holders
may not have access to the
underlying asset in the case of
sukuk default for reasons of
national security among others.
The panel also discussed the
way Shari’ah compliance
frameworks have evolved in
various jurisdictions over
time.

In recent years a number of
Islamic finance cases have been
brought to court for settlement
in different jurisdictions
including and beyond Muslimmajority countries. The panel
examined the recent Islamic
finance transactions disputes
such as the one between
Investment Dar and Blom Bank
and also looked at the key legal
issues in such disputes,
particularly transaction
structuring and documentation.

Dispute Resolution

Cross-Border Transactions
The third session,
‘Contemporary Shari’ah
Discourse in Cross-Border
Transactions’ was moderated by
Dr Asyraf Wajdi Dusuki, head
of research affairs at ISRA. The
panel looked at some of the
practical issues in striking a
balance between Shari’ah
compliance and national legal
and regulatory requirements.
For example, Shari’ah scholars
sometimes allow certain
transactions, questionable
under Shari’ah law, on the basis
of necessity and public good,

The final session, ‘Alternative
Dispute Resolution Mechanisms
in Islamic Finance: Do We Need
to Have an International
Convention to Govern CrossBorder Islamic Finance
Transactions?’ was moderated
by Dr Mohamad Akram Laldin.
Alternative Dispute Resolution
(ADR) may be defined as a
range of procedures that serve
as alternatives to litigation
through the courts for the
resolution of disputes, generally
involving the intersession and
assistance of a neutral and
impartial third party. The word
alternative has generally been
understood to refer to the
alternatives to litigation. There
are, however, various forms of
ADR mechanisms, which
include arbitration and
mediation. Arbitration (tahkim)
is the private, judicial
determination of a dispute, by
an independent third party.
Mediation (sulh) is a process in
which an impartial third party
known as a mediator assists
parties involved in a dispute to
resolve their differences in an

amicable manner. Arbitration
(“tahkim”) and mediation
(“sulh”) are recognised under
the Shari’ah. The advantages of
both arbitration and mediation
are that the parties have a full
say over the final result. They
can participate in the process;
decide on the outcome and work
together, not against each other;
can maintain, restore or rebuild
their relationship and enjoy
substantial savings in terms of
money and time. ADR
approaches are more efficient,
private and more flexible for
both parties as compared to
litigation.
The panel highlighted that the
aim of Shari’ah-compliant
arbitration is to have disputes
resolved in accordance with
Shari’ah principles. The
outcome, however, still needs to
be enforceable in the secular
courts and therefore the
arbitration process should be
carried out in a way that will
not result in the secular courts
refusing to enforce any
agreement reached. Arbitrators
or other persons involved in
arbitration procedures also need
to have some familiarity with
financial, commercial and
legal issues and not just the
Shari’ah.
The panel looked at the various
alternative dispute resolution
mechanisms that are being
practiced in the market; how
these have evolved over time
and the enforceability issues.
They also deliberated the use of
these dispute resolution
arrangements as they apply
Islamic finance transactions.
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Diary of Events endorsed by the IIBI
January
24: 3rd Annual One-Day Workshop:
Islamic Project Financing, London
Demand for Shari’ah-compliant financing for
projects is increasingly an important area of
activity in the world of finance. The
workshop presented by industry experts will
acquaint the participants with Shari’ahcompliant project financing structures; issues
which may arise in structuring Islamic
project financing transactions with the help
of case studies; the role of syndication in
Islamic project financing transactions and the
process of Shari’ah compliance certification.
Contact: Mohammad Shafique
Tel: +44(0)20 7245 0404
Email: m.shafique@islamic-banking.com
www.islamic-banking.com

February
7-8: 7th Annual Middle East Insurance
Forum (MEIF) 2011: Realising Potential
and
Charting the Next Phase of Development
for the Regional Insurance Industry,
Bahrain
Held in Strategic Partnership with the
Central Bank of Bahrain, MEIF 2011 will
be held at the Ritz Carlton Hotel, Kingdom
of Bahrain. It will set the stage for critical
discussions that will chart a new phase of
development for the regional insurance and
re-insurance industry, exploring strategies
for unleashing the significant potential for
growth evident in the comparatively low
density and penetration figures in the
Middle East insurance markets.
Contact: Andrew Chopra
Tel: +9714 343 1200
Email: andrew.chopra@megaevents.net
www.megaevents.net
21-23: 10th Annual Islamic Finance
Summit, London
The conference will be held at London’s
Landmark Hotel, where Shari’ah scholars
reflect on the latest fatwas; economists and
 

regulators review the current economic
climate and the changing regulatory
environment with particular reference to the
implications for Islamic finance and the
commercial drivers and obstacles to future
development.
Contact: Natasha Wood
Tel: +44 (0) 20 7779 8547
Email: mwood@euromoneyplc.com
www.euromoneyplc.com

March
28-29: World Islamic Finance
Conference, London
Sponsored by Bursa Malaysia Berhard and
supported by the Islamic Finance Council
UK and the Australia Arab Chamber of
Commerce and Industry, this two-day
conference will focus on regulatory changes
in the UK and continental Europe, Shari’ah
compliance and European law, the
expansion of Islamic retail banking,
liquidity management and sukuk.
Contact: Welma Williams
Tel: +9714 609 1565
Email: welma.williams@fleminggulf.com
www.fleminggulf.com

April
11-13: 6th Annual Middle East Retail
Banking Forum, Dubai
Entitled ‘Redefining Growth Opportunities
in Retail Banking’, this conference will
address current issues and the way forward
in the still growing retail banking business in
the Middle East. Speakers will address issues
such as identifying the best retail banking
models for the region, the importance of
channel management and best practice in the
region and internationally.
Contact: Sakib Bazaz
Tel: +91 9902 774 751
Email: sakib.bazaz@fleminggulf.com
www.fleminggulf.com
12: 4th Annual One-Day Workshop:
Sukuk, Their Applications and
Challenges, London

The workshop presented by industry experts
will acquaint the participants with the most
popular Shari’ah-compliant contracts used
in Sukuk structuring; issues arising in
structuring Sukuk transactions with help of
case studies; how Sukuk may be used for
project financing; the process of Shari’ah
compliance certification; key points of
AAOIFI’s standards on sukuk and taxation
issues for UK-based sukuk issuers and
investors.
Contact: Mohammad Shafique
Tel: +44(0)20 7245 0404
Email: m.shafique@islamic-banking.com
www.islamic-banking.com
12-13: 1st Annual Middle Eastern
Banking Conference, Dubai
This launch event will take place at Dusit
Thani Dubai. It is designed to provide a
high-profile platform to specifically focus on
the opportunities and challenges that are
forging the Islamic banking, finance and
investment landscape in the region.
Contact: sophie@megaevents.net
Tel: +9714 343 1200
www.megaevents.net
18-19: MEFTEC
This major technology exhibition and
conference will take place at Bahrain’s
International Exhibition and Convention
Centre, just five minutes from Manama’s
financial district. In 2010 the event
attracted more than 700 visitors from 27
countries and 150 exhibitors and with
improving financial conditions the hope is
that 2011 will be even bigger and better.
Contact: Syed Faisal Abbas
Tel: +973 17215665
Email: faisal@mediageneration.co.uk
www.mediageneration.co.uk
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22nd & 23rd February 2011 • The Landmark, London
presents the

10th Anniversary

Islamic Finance
Summit
Register
before
21st January
and SAVE
£200

PLUS
An
introduction to
Islamic banking,
finance and
investment
management
(Separately bookable)
21st February 2011

The original Islamic Finance Summit for the global markets

Gold Sponsors

Lunch Sponsors
Day One

Silver Sponsors

Bronze Sponsor

Day Two

In Partnership With

Led by

DON’T MISS THE FOLLOWING HIGHLIGHTS:

11
EW20
NR
FO Online Delegate
Messenger System
Network before, during
and after the conference

10th Anniversary
Gala Dinner and
Islamic Finance Awards
(Separately bookable)

11
EW20
NR
FO Women in Islamic
Finance Reception –
21st February 2011
(By invitation/application)

To register or for more information…
1. Visit www.euromoneyseminars.com/IF11
2. Contact our events team on +44 (0)20 7779 8999
3. Email hotline@euromoneyplc.com
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IIBI Awards Post Graduate Diplomas
To date students from nearly 80 countries have enrolled in the PGD course. In the period October to December 2010, the following
students successfully completed their studies:

Rejimon Mattathil, General Manager,
Patrick York Ireland Insurance &
Reinsurance Brokers, Bahrain
The manner in which all steps of the
course went through is really
commendable. The compactness of
lessons, the quality of content and the
feedback of the tutor were simply superb.

Shazia Riaz, Pakistan
Overall the course was very interesting
and provided wonderful in-depth
knowledge of each topic. I highly
recommend this course.

Ghalib Riaz, The Saudi Investment Bank,
Saudi Arabia
I loved this course. It scared me a little at
the beginning, but I got used to it and
enjoyed it immensely. Thank you for this
wonderful opportunity.

❑ Aisha S Ashafa, FinBank
Nigeria Plc, Nigeria
❑ Mutaz T Agha, Shari’ah
Audit Administrator, Abu
Dhabi Islamic Bank, UAE
❑ Munazza Bokhari, UK



Shakeel Anwar, Canada
Excellent introduction to the subject,
highlighting key points and providing
real-world examples. The content was
well laid out and logically presented.

Alaa Guidara, Doctoral Student, Laval
University, Canada
This course is well written in a manner
you enjoy reading and the distance
learning gives a lot of flexibility. I
recommend the course for both
professionals and academics who want to
expand their knowledge of Islamic
banking and insurance.

Mohammed Zeeshan Akram,
Accountant, Islamic Development Bank,
Saudi Arabia
This course gave me an in depth
understanding of Islamic banking
products, especially takaful, which is
really helpful in my Islamic banking
working environment.

❑ Salat Mohamed Salat,
Branch Manager, National Bank
of Kenya Ltd, Kenya

❑ Mohamed Farook
Mohamed Usama Farook,
Amana Takaful, Sri Lanka

❑ Erik van Os, Transaction
Manager, TMF Management,
Luxembourg

❑ Packeer Lebbe Mohamed
Roshen, Lecturer, Asia Pacific
Campus, Sri Lanka

❑ Amjad Nasir Kayani,
Administrative Officer, Skbzap
School, UAE

❑ Dr Aqsa Aziz, Coventry
University, UK
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Promoting Islamic Finance




Despite major developments in the
structuring of Islamic financial products,
including derivatives, there are
murmurings of disquiet in the
blogosphere and Linkedin Islamic finance
chat rooms over which structures are truly
compliant and which are not. Warren
Edwardes looks at the continuing debate
on the true niyya behind a structured
transaction: is this a genuine trade or
repackaged riba?

The market for Islamic derivatives is still at
an embryonic stage and although the recent
introduction of the ISDA/IIFM tahawwut
master agreement now provides a standard
structure under which institutions may carry
out Islamic transactions for privately
negotiated Islamic hedging products, there is
however, still an element of gharar or
uncertainty in the actual transaction as well
as in the hidden terms.
The Issues
The tahawwut usually consists of a
fixed leg, represented by a single-term
murabaha (cost price + fixed-profit portion)
and a floating leg reverse murabaha
transaction (commodity market price +

floating rate profit portion, normally over
LIBOR).
The question posed by Mr Edwardes is
whether or not, under the tahawwut master
agreement, the two commodity transactions
are connected or disconnected. If they are
connected and there is a circular
transaction, does this make a difference? If
they are not connected, is there a daylight
commodity risk and a bid/offer spread? In
any event, what do the Islamic parties to the
transaction understand about trading
commodities, i.e. the elements of the
package?
If each of the elements of the transaction is
permitted or halal, does this mean that the

Background
Despite a 20-year involvement in Islamic
banking, Warren Edwards was only
recently introduced to the concept of niyya,
when, as a non-Muslim, he attended an
intensive ‘Understanding Islam’ course.
Subsequent discussions with Muslims
revealed that niyya is everything and is
fundamental, but he had never previously
encountered this term in connection with
Islamic finance.
Its significance to the derivatives market is
that products may be structured as a series
of trades, which are permitted according to
the Holy Qur’an and so are individually
halal, while the niyya of the package as a
whole is to replicate riba, which is haram or
forbidden. The challenge for the Islamic
investor is to establish what the true niyya is.
The Need for Islamic Derivatives
Islamic banks face a mismatch between
their assets and liabilities. Their investments
are usually in long-term fixed assets, but
most of their deposit liabilities are shortterm and variable, leading to a massive
liquidity problem.






whole package is acceptable? If a
commodity is required as a basis, why not
use a one litre carton of milk? All murabaha
transactions could be carried out by selling
a single, one-litre carton for $1 every
nanosecond. This would generate $1 billion
per second or $3.6 trillion per hour.
Anything is possible using murabaha and
when the transaction depends on a
structured Special Purpose Vehicle (SPV),
because whatever is inside would be
invisible to the investor and could be related
to gambling, alcohol stocks, money market
funds, interest bearing bonds or other
activities which are haram. There is a need
for transparency to enable potential
investors to fully assess the structured
products which they are considering.
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Warren Edwardes, a member of IIBI Islamic Banking Advisory group, is CEO of Delphi
Risk Management Ltd., the London-based financial instrument innovation and risk
management consulting, expert-witness and training firm.
Prior to founding Delphi he was on the board of Charterhouse Bank as director, financial
engineering. He has also worked for the Equitable Life Assurance Society, the UK
Government Actuary’s Department and the treasuries of British Gas, Barclays Bank and
Midland Bank as a strategist, dealer, asset/liability risk manager and product developer.
Edwardes’ best-selling book ‘Key financial instruments: understanding and innovating in
the world of derivatives” (FT Prentice Hall) includes an appendix on Islamic Banking as a
case study on financial innovation.

What is niyya?
Mr Edwardes’ first exposure to a
transaction that enabled his client, a Swiss
Islamic Bank, to perform a hedged
investment in such a way that no riba was
incurred, was regarded as a trade and so
permissible at the time. Now, such
transactions in currencies are no longer
deemed to be halal, but trading in
commodities is permitted, with a multiplepart or circular package of independent
transactions being the principal vehicle.
Niyya is the intention which underlies all
transactions and is the responsibility of the
investor. It is therefore important to have
full transparency and disclosure about all of
the transactions making up the product, so
that investors and financial advisers can
evaluate the true intention behind it.
Back to Basics
The Holy Qur’an states:
[3:130] ‘O you who have believed, do not
consume usury, doubled and multiplied …’
[2:275] ‘Allah hath permitted trade and
forbidden interest.’
Murabaha is deemed to be trading, but
what is the niyya behind the package of
transactions?
 



NEWHORIZON Muharram-Rabi Al Awwal 1432

Mr Edwardes cited Hadith 1 in alNawawi’s Forty Hadith, which states that
‘actions are according to intent’ or ‘actions
are what they are by virtue of intent’.
Niyyah is intention: an inner act of the
heart whereby one performs an outer act as
the fulfillment of a particular duty, rather
than merely a series of motions without
religious value.
He gave the hypothetical example of a
company importing Mercedes cars to the
Gulf and needing to manage currency risk
as part of this process. Could an ancillary
transaction to manage the currency risk be
justified as part of this? The person doing
the transaction has to make his own mind
up as to the true intention behind the
transaction, contested Mr Edwardes.
Fundamentally, was it part of a permitted
trade or a way of acquiring prohibited riba?
Before entering an Islamic financial
transaction, each person involved must ask

himself what the niyya is. If the transactions
involve trading in wheat and coffee, do the
investors really understand these markets or
are they entering into a synthetic riba
transaction that does not depend on the
performance of these markets?
There are many shades of grey. A Muslim
may enter into a halal transaction with a
non-Muslim outside a bank, with the latter
then going into the bank to invest in an
interest-bearing deposit, from the proceeds
of which he repays the Muslim, in the form
of capital plus mark-up after three months.
What is the Muslim’s niyya? On the wider
financial stage, it can be difficult for
Muslims to know if the funds from Islamic
transactions have been commingled with
the proceeds of conventional banking.
Conclusion
Your intention may be to trade without
receiving or paying riba, but in the case of



structured products, can you be sure of the
niyya behind the package of transactions?
If you are entering into a series of trades
relating to commodities without any
knowledge of these markets and how they
may be moving, is your true niyya to carry
out a synthetic riba transaction?
At the end of the day, it is for the Muslim
investor to decide whether or not the niyya
on which the return on investment is based
is halal or haram and the niyya comes from
the heart.
Mr Edwardes concluded with a reference to
the origins of the concept of niyya, which
according to Hadith 1, related to the
reasons for undertaking a journey. To
paraphrase, if the trip was undertaken as a
pilgrimage, then the niyya was acceptable;
if, on the other hand, it was being
undertaken to emigrate and so for economic
gain, then it was not acceptable.

Promoting Islamic Finance


Background
Traditionally corporate governance is based
around a series of checks and balances and
reflected in a distinction between the
executive and supervisory boards of
corporations, but in Islamic finance at bank
level governance is centred on the Shari’ah
board. It has the ultimate say as to whether
or not a new banking product is acceptable
and at national and international level,
there are standard-setting and government
backed bodies, as well as a growing number



of Shari’ah consulting firms. Murat nal
drew attention to the fact that these entities
all tend to be populated from the same pool
of Shari’ah scholars. The inherent risk is
that the same group of people could be
responsible for making and advising on as
well as monitoring policy.
An Analysis of Shari’ah Scholars

almost 400 Islamic financial institutions
(FIs) and conventional players with Islamic
windows and tracked their Shari’ah board
members systematically through legal and
public documents, as well as engaging with
the scholars and institutions themselves.
The company then analysed the background
and the connections that existed between
these scholars.

Prior to 2008, there was very little data
available about Shari’ah scholars and their
board memberships, to the potential
detriment of transparency and good
governance. Funds@Work AG, therefore,
embarked on a screening of more than
2,000 entities across the world, identifying

In a survey of 1,141 board positions, the
top 20 Islamic scholars held 621 board
memberships between them, with the top
two each holding 85 positions, across
different countries. This number is well in
excess of the guidelines set by the OECD
(Organisation for Economic Cooperation





and Development) for normal corporate
directorships and begs the question as to
whether it is possible for someone to
contribute meaningfully over so many
positions. It could also be seen as an
inhibitor to innovation.
Furthermore, the analysis demonstrated that
scholars could sit on the boards of IFIs and
at the same time on the boards of standardsetting bodies, resulting in virtually no
separation between the governed and the
governing. For example, Abdul Satar Abdul
Karim Abu Ghuddah held 85 positions in
Islamic FIs at 31 July 2010, with a further
twelve positions in standard-setting bodies,
unions, foundations, governmental entities
and Shari’ah consulting firms.
On average there are 3.33 scholars per
board, but this varies by country. The
recommended minimum threshold by
standard setters AAOIFI and the Islamic
Financial Services Board (IFSB) is three
board members, but there is sizeable
variation. Bahrain for example recommends
three people, whereas Bank Negara
Malaysia prefers five.
In the Gulf Cooperation Council States
(GCC), a small core of scholars dominate
the boards resulting in a rather closed shop:
For example, in Kuwait, there are 49 active
scholars, with 41.78% of the positions in
Islamic FIs held by the top five scholars and
63% of the 246 available positions held by
the top ten scholars; in the UAE, 36
Shari’ah scholars are active, with the top
five holding 48.47% and the top ten 73.01
% of all 163 available positions; Saudi
Arabia has some 44 scholars, with the top
five holding 56.58 % and the top ten
representing 69.74 % of all 152 positions
available; in Bahrain, there are 40 scholars,
with the top five holding 48.92 % and the
top ten representing 64.75 % of all 139
available positions and among the 26
scholars in Qatar, the top five hold 46.67%
and the top ten represent 74.67 % of all 75
positions available.
The 260 scholars outside the top 20 group
share 271 boards with the 20 most
prominent scholars, interacting with them
and so developing particular insights.
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Mr Ünal suggested that these additional
skills could potentially be leveraged going
forward, complementing the work of the
existing top scholars and benefitting the
further development of the industry.
In the 25 countries outside the GCC,
some 177 Shari’ah Scholars are currently
active. The distribution of Board
membership positions shows the top five
Scholars holding 27.87 % and the top ten
Scholars 40.44 % of all 366 available
positions.
Interconnection between AAOIFI Scholars
Since board membership is not exclusive, it
is likely that in many instances this core of
senior Shari’ah scholars will sit on the same
boards. This may be the result of social
networking or a desire to include
complementary skills, such as having an
English speaker to sit alongside a nonEnglish speaker or it could simply be a
desire to increase the visibility of the FI by
having big names to sit on its board.
This policy, however, has implications for
succession planning. If the IFIs are only
employing the most senior Shari’ah
scholars, there is no opportunity for
apprentices to come through and so develop
the next generation of experts. In short, it is
not the most effective way to use human
capital, as the collective wisdom of
prominent scholars is concentrated and
cannot adequately be passed on to future
generations.
The 12 most active AAOIFI scholars
between them hold 439 (38.47 %) of the
1,141 available board positions in Islamic
FIs today. If the affiliations of these 12
AAOIFI scholars are plotted, based on the
positions they hold outside Islamic FIs (that
is with standard-setting bodies, associations,
government entities and consulting firms),
the numbers are highly significant. AAOIFI
scholars will on average share 72.17 % of
all other boards. Taking out consulting
firms, this average actually goes up to
81.9%. In the case of Abdul Karim Abu
Ghuddah and Sulaiman Al Manee’a,
72.77% of their boards potentially
overlap.

Mr Ünal suggested that a better system of
checks and balances would result by
employing different scholars in the
governing institutions to those who were
primarily leading the FIs. Top scholars
would be in an ideal position to govern the
industry going forward with more and more
new scholars joining the existing FIs. If top
scholars’ positions were exclusive rather
than overlapping, they could make their
collective experience and wisdom available
to a much broader number of Shari’ah
boards and thus get more exposure to other
scholars who are less visible and who could
profit greatly from their know-how. In this
way mentorship programmes and
apprenticeships could be enabled.
Scholars and Training
Having established the close
interconnectivity at country level and that
resulting from membership of the same
boards for both Islamic FIs and non-FI
organisations, Mr Ünal went on to consider
how Shari’ah scholars should be trained.
The IFSB, for example, requests a Shari’ah
degree from a recognised university.
The research revealed further connections
between Islamic scholars resulting from the
university attended. The 12 AAOIFI
Scholars were widely distributed through
the educational networks, but acted as a
link between a variety of university
networks. For example, the three main
GCC universities (Al-Azhar University, the
University of Kuwait and Ibn Saud Islamic
University) are linked together by senior
scholars.
This linking of universities could provide
access to greater social capital and resources
and thus, potentially, greater success too.
Here it is important to state that the top
20–100 scholars are almost identically
trained and do not lack in relevant
education - they even graduated with
similar degrees.
The research also showed that 21 out of the
top 30 scholars had received a university
education outside of the GCC – in the UK, a
Commonwealth country or the US. Was this
a factor for success then? It is seemingly a
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good predictor for board membership
penetration internationally and with such a
background, these people might also find it
easier to link different perspectives and
assist in regional integration by bridging
across countries and languages.
Analysing the educational pattern and
majors of Shari’ah scholars is vital. There
are less prominent scholars with similar or
even identical tertiary educational
backgrounds as the prominent scholars,
who could move into more visible roles.
Outside of Shari’ah, finance skills are held
by less than 10% of scholars. Should FIs

compensate for this by adding in
complementary skills to their boards as
recommended by Bank Negara? The more
recently educated scholars held finance and
economics degrees. Could they also be
trained in Shari’ah wisdom so that they
acquired the full range of specialist skills
required to advise the boards?



should also be built in to the board scholar
system and stricter governance applied
across the industry as a whole. This would
greatly increase trust in the system. Mr Ünal
cited the example of Malaysia, where
governance is changing. If a scholar sits on
the Shari’ah board of one insurance
company, he is not allowed to sit on the
board of another insurance company.

Moving Forward
A key concern for the Islamic finance
industry must be to put succession plans in
place for the existing scholars, many of
whom are elderly. Greater transparency

Issues still remain, however and Mr Ünal
referred to a policy paper on which he is
working as part of his research. The paper
looks at corporate governance based on
different standard setters’ recommendations

Mr Murat Ünal is an executive board member of Funds@Work AG, a research based strategy consultancy focussing on the investment
industry. Mr Ünal is also a doctoral candidate and senior researcher at IE Business School in Madrid.







and introduces, among other ideas, the
hypothesis that social networks such as
those described above, can undermine good
governance.
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He concluded with a reminder that
corporate governance issues can also arise
from the linking of bonuses for the scholars
to the FI’s performance or turnover. The

policy paper aims to provide a much
broader framework, considering state of the
art corporate governance research and the
role of social networks.
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Path Solutions Successes in Iraq,
Yemen and the Maldives
At the end of September the
International Development Bank
(IDB) of Iraq signed up for
iMAL, which will integrate
various aspects of the Iraqi
International Development
Bank’s divisions including core
banking, internet banking,
branch automation, trade
finance, Islamic treasury, Islamic
profit calculation, data
warehouse and management
information systems, delivery
channels and central bank
reporting.
Path Solutions’ Chairman and
CEO, Mohammed Kateeb, said
that the International
Development Bank of Iraq win
reaffirms Path Solutions’ greater
regional focus. ‘Signing up with
IDB of Iraq is an important
landmark for Path Solutions
since it establishes a dominant
place for iMAL core banking
solution in the country. Over the
past year, we have been in rapid
client acquisition mode in Iraq,
which we see as one of our key
markets’, he said. ‘We will
continue to focus strongly on
the Iraqi market, where we have
already made our mark with
two other clients, by providing
best-of-breed AAOIFI-certified
software solutions and services’,
Kateeb added.
General Manager of the
International Development Bank
of Iraq Hussein Alhakim said,
‘Our plans are totally focused in
meeting current and evolving
client needs towards sustainable

business growth. This
agreement is in line with the
strategy of International
Development Bank of Iraq to
further strengthen its leadership
position in the Islamic banking
space not only in Iraq but the
whole region’.
In October they announced
Shamil Bank of Yemen and
Bahrain has gone live with the
iMAL Islamic core banking
suite. ‘We want to position
ourselves as a leading provider
of innovative products and
customer-friendly Islamic
banking services in Yemen’, said
Saeed Bazara, General Manager
of SBYB. ‘Deployment of
effective technology is a key
element in enabling SBYB to
deliver first-class banking
services to its privileged
clientele. We have been working
closely with Path Solutions’
project team to ensure a smooth
transition from our bank’s
systems to iMAL , which we
believe will address the
challenges of real-time
availability, scalability,
improved time to market and
enhanced modern banking
services to our customers.’
SBYB went live on Saturday the
2 October, after turning off its
old systems. The decision was
taken after two successful weeks
of parallel run.
In December Path announced
that Maldives Islamic Bank Pvt.
Ltd. (MIB), the first Islamic



Water Bungalows in the Maldives

bank to be set up in Maldives,
has selected Path Solutions’
iMAL for its core banking
solution including Islamic
Invest, Trade Finance, SWIFT
and reporting modules.
MIB is a collaboration between
the Islamic Corporation for the
Development of the Private
Sector, the private sector arm of
the Islamic Development Bank
with a 70% interest and the
Government of Maldives which
holds the remaining 30%. It
received a banking licence to
conduct Islamic banking
business from the Maldives
Monetary Authority in August
2010. MIB Chairman Khaled Al

Aboodi said the bank hopes to
capture up to 25% of its local
market share within three years
or so by offering Islamic finance
products targeting small and
medium enterprises (SMEs) and
fisheries.
Harith Harun, Managing
Director of MIB commented,
‘MIB is focused on offering
innovative Islamic banking
products and solutions of
international standards that
meet the needs of corporate and
retail clients, stimulating the
demand for such services in the
country. To meet its
development requirements, MIB
required a highly scalable, pure





Islamic banking software system
which could support faster
product innovation and deliver a
differentiated customer
experience.’ With a 100%
Muslim population of some

330,000 in Maldives, Harun
expects strong demand for
Shari’ah-compliant products to
drive the bank’s future growth.
As part of the evaluation
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process, MIB considered several
solutions from other major
providers before selecting iMAL
from Path Solutions. The
extensive selection process
focused on acquiring new

generation technology to
support the bank’s imperatives
on Shari’ah compliance,
customer centricity and time-tomarket for business related
changes.

SSSProcess Implement Project
Management at the Islamic Development
Bank
Jordan-based SSSProcess have
recently completed the first
phase of a Microsoft-based
project management system for
the Islamic Development Bank
(IDB). The system is built
around Microsoft’s Enterprise

Project Management software
designed to help organisations
gain visibility and control
across all work, enhancing
decision-making, improving
alignment with business
strategy, maximising resource

utilisation, and enhancing
project execution to optimise
ROI (Return on Investment).
SSSProcess were selected to assist
IDB, because of their experience
of the EPM (Enterprise Project

Management) and PMO (Project
Management Office) software
suites. The contract has involved
hands-on training and
familiarisation sessions for all
stakeholders at the bank to
introduce the new technologies.

Path Solutions in Education Initiative
Path Solutions, a leading
provider of Islamic banking
software solutions has
announced that it has signed a
Memorandum of Understanding
with the International Islamic
University of Malaysia to enable
Islamic banking technology
simulation for educational and
training purposes.
Founded in 2004, the Institute
of Islamic Banking and Finance
at the International Islamic
University of Malaysia is at the
forefront of the Islamic banking
industry and ranks amongst the
most reputable educational
institutions in the region. It is
one of the prominent
 

universities internationally
devoted to providing education
and research in Islamic banking
and finance.

forward towards our common
goals in taking Islamic banking
to a new standard of
excellence’.

‘This strategic collaboration
with Path Solutions will
significantly benefit the Institute
of Islamic Banking and Finance
with an Islamic banking system
that will allow scholars to work
on real simulations and put
into practice the knowledge
acquired from courses in
Islamic banking and finance’,
said Prof. Dato’ Dr. Mohd
Azmi Omar, the University
Dean. ‘I am confident that
through our combined efforts,
we can make an important step

Under this agreement, the
institute will provide Path
Solutions’ community of users
with specialised trainings in
Islamic finance and other
Shari’ah advisory services to
pave the way for common
approaches to capture growth
and increase competitiveness.
‘This groundbreaking
collaborative partnership
between Path Solutions and the
Institute of Islamic Banking and
Finance at the International

Islamic University of Malaysia
reaffirms our commitment to
developing and promoting
Islamic finance in South East
Asia and particularly in
Malaysia by combining our
efforts to share knowledge,
innovations and best practices
for the benefit of the Islamic
banking community’, said
Mohammed Kateeb,
Chairman & CEO of Path
Solutions. ‘It is a privilege to
team up with the International
Islamic University of Malaysia,
who not only shares our
vision, but also is in a leading
position to help us deliver our
growth potential’, Kateeb
concluded.



C7HA;J?D= ;N9>7D=;I$
C;;J?D= F;;HI$ CEL?D=
C7HA;JI$C7D7=?D=9>7D=;$
C7A?D= M7L;I$ C;7IKH?D=
IK99;II$ CED?JEH?D= D;MI$
C7N?C?I?D= L7BK;$ C7J9>?D=
;NF;9J7J?EDI$CED:EL?I?ED;$

BdcYdK^h^dcZ^hjc^fjZVXgdhhi]ZZmX]Vc\ZVcYigVY^c\eaVi[dgbhZXidg#L]Zi]ZgndjcZZY
i]ZaViZhicZlh!i]ZYZZeZhiVcVanh^hdgjceVgVaaZaZYZmeZgi^hZ!BdcYdK^h^dcZYZa^kZgh#
GjcWnZmX]Vc\Zegd[Zhh^dcVahVii]Z]ZVgid[i]ZbVg`Zi!BdcYdK^h^dcZ\^kZhndji]ZZY\Z#
8]ddhZi]ZegdYjXi[dgndj!dca^cZdg^ceg^ci/
Bdci]anIgVY^c\EaVXZhÄ[dgbVg`Zibdk^c\cZlh
FjVgiZganLdgaY:mX]Vc\ZhÄ[dgYZVah]Ve^c\ZmeZgi^hZ
:mX]Vc\Z=VcYWdd`Ä[dgi]ZbVg`ZiXdbeZcY^jb
BdcYdK^h^dcZLZWEdgiVaÄidgZVX](%%!%%%hZc^dgÒcVcX^Vaegd[Zhh^dcVah
6ccjVa:mX]Vc\Z;dgjb8dc[ZgZcXZÄ[dgeZZgideZZgZmX]Vc\ZVcYigVY^c\kZcjZcZildg`^c\










AAB
-< 2=>?@

1
0121
; 


 

  
  
* 3 
  !
 

   (
  

   
 
 
   

  .
  
  

 
 


      
3  
 


  


  
  
+   

 
 





  


  

%   $    
 
  
$ 

 

  

# 
 
! 
  
 !
  
 
  
 !
 C   
!






 
 

   

 
 
 
 
  "
  
 
 
   
   
!
 
   
  
# 
   3    &
       !"   $ !
  !



 % 
 
  
   

 
 
 
  
  
 
 
$ ! 
  
  
     
 &     
,-$  
%

.




  -
 
 



  
  
 
 ! 
 
 
# 

 
  
 
 
  
 

 !      
  
  
 ! 
$ 
(
 
5 
(  &!"
 
 

   
' (
  5
 
  
 
  
 
 
7  
  
  
 
6

!
) 
 
  
)
       
 /
  
 


   

3 
 9
,-$ 


 

+


  


 
 /4
   




  


 .  

  
 + 

 


   

  

  
  
  
* 3
  
 &
  
- 
- - *
  
  
*! 
  
 # 
   
  

,-$!
-      




* 
+ 


(
 *
    354 *
 
  
 + 
 


  

.  !
  
.  
 


  
5 
+   
 (
 .
  
 
 
   
  
  






 D



  
-  

/
3 
 5
 
7 * 
 
 
 
 
54 - 7
354
   
 354
 
 

 
 
* 6
! 
 
 8     
 
      
 
  

    


(
(



(

! 

 
 

  
 
  
/     
  


 ! 

  
  
 
   
  
  

 
 
 
*7  
 


6*7





*



  

 
*       +
-         
! 
 

 
  
 
  
 
 
       

  
 
  
#!
  
    
  
  
  

 9
 
 
   
 
 !"
  
+ / 
  
      
 
   
 

 /4
 
  
 

  

 
*  
( 
# 
#     
 
    
  
 
  

  
(  

 
 
       
  
3 
     
 
 ( 

  
  

E

0121 3
  
 !
  E

   
  
  
   
 
 - 
 
    
 
 
  ,-$
 
 







.





 
  

  
354    #  - - 
 

    
 

!" #

 
  
+ / 


#*3 
  
 
  
 
   
! /4!


  
!  

  
  
 
 
 
 
5 
#!       
 
  
  

 !     
  
 
  
  

 
  
 

 
( 

  
 !
 : -&

# 

  
 
  






 


+
 
 (

4  


! 354
  !
  
  
   
  -    
 

 
/4       #
 

354
 
  

!
 
 
(
354!
   
5  

  
  
.














 


 
 
  
 
 

)  
  
  
  
  

 
 
!       
 
  
 
  


 

 
  

 
  
 
  
  

   
  

       
 
 -  +
 
  
 
 

! 
 
  
  
   
  
 ! 
  

 
 ! 
  5

 !"

  
  
 
 




#


  
 
    
  

.



 
  
 
  
  



WORLD EXCHANGES

AND INVESTMENT ANALYSIS
GLOBAL INDUSTRY OUTLOOK

MARCH 2010

L_i_jmmm$cedZel_i_ed[$YecjeZWo$

GLOSSARY


An Islamic version of option, a deposit for the delivery of
a specified quantity of a commodity on a predetermined
date.

This refers to the selling of an asset by the bank to the
customer on a deferred payments basis, then buying back
the asset at a lower price, and paying the customer in
cash terms.

A murabaha contract using certain specified
commodities, through a metal exchange.

A ruling made by a competent Shari’ah scholar on a
particular issue, where fiqh (Islamic jurisprudence) is
unclear. It is an opinion, and is not legally binding.

Lit: uncertainty, hazard, chance or risk. Technically, sale
of a thing which is not present at hand; or the sale of a
thing whose consequence or outcome is not known; or
a sale involving risk or hazard in which one does not
know whether it will come to be or not.

A record of the sayings, deeds or tacit approval of the
Prophet Muhammad (PBUH).

Activities which are permissible according to Shari’ah.

Activities which are prohibited according to Shari’ah.

A leasing contract under which a bank purchases and
leases out a building or equipment or any other facility
required by its client for a rental fee. The duration of the
lease and rental fees are agreed in advance. Ownership
of the equipment remains in the hands of the bank.

A sukuk having ijara as an underlying structure.

The same as ijara except the business owner is
committed to buying the building or equipment or
facility at the end of the lease period. Fees previously
paid constitute part of the purchase price. It is
commonly used for home and commercial equipment
financing.

A contract of acquisition of goods by specification or
order, where the price is fixed in advance, but the goods
are manufactured and delivered at a later date.
Normally, the price is paid progressively in accordance
with the progress of the job.

Gambling – a prohibited activity, as it is a zero-sum
game just transferring the wealth not creating new
wealth.
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A form of business contract in which one party brings
capital and the other personal effort. The proportionate
share in profit is determined by mutual agreement at the
start. But the loss, if any, is borne only by the owner of
the capital, in which case the entrepreneur gets nothing
for his labour.

In a mudarabah contract, the person or party who acts
as entrepreneur.

A contract of sale between the bank and its client for the
sale of goods at a price plus an agreed profit margin for
the bank. The contract involves the purchase of goods by
the bank which then sells them to the client at an agreed
mark-up. Repayment is usually in instalments.
musharakah
An agreement under which the Islamic bank provides
funds which are mingled with the funds of the business
enterprise and others. All providers of capital are entitled
to participate in the management but not necessarily
required to do so. The profit is distributed among the
partners in predetermined ratios, while the loss is borne
by each partner in proportion to his contribution.

An agreement which allows equity participation and
sharing of profit on a pro rata basis, but also provides
a method through which the bank keeps on reducing
its equity in the project and ultimately transfers the
ownership of the asset to the participants.

An interest-free loan given for either welfare purposes
or for fulfilling short-term funding requirements. The
borrower is only obligated to pay back the principal
amount of the loan.


An authority appointed by an Islamic financial
institution, which supervises and ensures the Shari’ah
compliance of new product development as well as
existing operations.

A contract between two or more persons who launch
a business or financial enterprise to make profit.

Similar characteristics to that of a conventional bond
with the key difference being that they are asset backed;
a sukuk represents proportionate beneficial ownership in
the underlying asset. The asset will be leased to the client
to yield the return on the sukuk.

A principle of mutual assistance.

A donation covenant in which the participants
agree to mutually help each other by contributing
financially.

A form of Islamic insurance based on the Quranic
principle of mutual assistance (ta’awuni). It provides
mutual protection of assets and property and offers
joint risk sharing in the event of a loss by one of its
members.

A sale of a commodity to the customer by a bank on
deferred payment at cost plus profit. The customer then
sells the commodities to a third party on a spot basis
and gets instant cash.


In a mudarabah contract the person who invests the
capital.


The diaspora or ‘Community of the Believers’ (ummat
al-mu’minin), the world-wide community of Muslims.


Reinsurance based on Islamic principles. It is a
mechanism used by direct insurance companies to
protect their retained business by achieving geographic
spread and obtaining protection, above certain threshold
values, from larger, specialist reinsurance companies and
pools.


A promise to buy or sell certain goods in a certain
quantity at a certain time in future at a certain price.
It is not a legally binding agreement.


Lit: increase or addition. Technically it denotes any
increase or addition to capital obtained by the lender
as a condition of the loan. Any risk-free or ‘guaranteed’
rate of return on a loan or investment is riba. Riba, in all
forms, is prohibited in Islam. Usually, riba and interest
are used interchangeably.

Salam means a contract in which advance payment is
made for goods to be delivered later on.

Refers to the laws contained in or derived from the
Quran and the Sunnah (practice and traditions of the
Prophet Muhammad (PBUH).


A contract of agency in which one person appoints
someone else to perform a certain task on his behalf,
usually against a certain fee.

An appropriation or tying-up of a property in perpetuity
so that no propriety rights can be exercised over the
usufruct. The waqf property can neither be sold nor
inherited nor donated to anyone.

An obligation on Muslims to pay a prescribed percentage
of their wealth to specified categories in their society,
when their wealth exceeds a certain limit. Zakat purifies
wealth. The objective is to take away a part of the
wealth of the well-to-do and to distribute it among
the poor and the needy.
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