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Executive Editor’s Note
While the current financial crisis has exposed the fundamental
deficiencies of the conventional banking system, it has offered
an opportunity to the Islamic financial industry to reflect on its
practices. The Islamic finance sector has been less affected by the
crisis; however it has not been immune to it. There are increasing
concerns that Shari’ah-compliant finance is going down the route
of mimicking conventional finance and solely chasing profits
rather than fulfilling the higher objectives of Shari’ah. Do the
banks’ Shari’ah supervisory boards (SSBs), whose purpose is to
implement and safeguard the Islamic principles at their financial
institutions, adequately execute their role? Are there too few
scholars that sit on too many SSBs? NewHorizon would like to
call on its readers to voice their opinion on this vital issue.
Another subject for debate is the availability of credit cards in
Islamic finance. Beata Paxford, lawyer and PhD candidate at
Warsaw University, argues that there are examples when using
credit cards do not violate the Islamic principles. Furthermore,
many Islamic financial institutions offer this type of banking
product, based on the ujrah, ijara, kafala, qard, bai al-ina and
wadiah structures.
Due to high levels of growth, the industry still suffers from a dire
lack of specialists, particularly those that are well versed both in
finance and Shari’ah law as well as its higher objectives. The IIBI
continuously strives to raise awareness and increase the knowledge
pool within the Islamic finance industry. The Institute’s newly
launched course, the Diploma in Islamic Banking, is aimed both
at newcomers to the industry and those wishing to deepen their
understanding of Shari’ah-compliant banking. The qualification is
provided on a distant learning basis, via the IIBI’s new Virtual
Learning Environment online platform.
The Virtual Learning Environment is just one of the useful features
of the IIBI delivery capabilities. Among them also is the Discussion
Forum, which encourages debate on the most topical issues and
challenges facing Islamic banking and insurance today and brings
together the worldwide community of IIBI students and members
engaged in the Shari’ah-compliant finance sector.

IBS Intelligence is a trading name of
IBS Publishing Ltd
©Institute of Islamic Banking and Insurance
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Healthcare firm set to be first UK sukuk issuer
An un-named private
healthcare firm in London is
set to become the first ever
Islamic bond issuer in the
UK. This information comes
from the lead arranger for
the deal, Liquidity Management House, which is a subsidiary of Kuwait Finance
House. Emad Al Monayea,
managing director of Liquidity Management House,
has said that the healthcare
organisation is hoping to
raise £50 million through
an ijara sukuk. ‘We are targeting it as a private placing
at the beginning and then
it will be listed,’ said Al
Monayea.
The sukuk would be placed
once it had received a green

light from the UK tax authorities, according to Al Monayea. This was expected to
happen in March.
London has traditionally been
seen as a world leader in Islamic finance in the West, although other countries have
recently sought to make up
ground on the UK’s capital.
These include France, which
in 2009 embarked on changing its tax code to make sure
Islamic finance would not
incur tax penalties compared
to conventional modes of financing (NewHorizon,
April–June 2009). However,
this initiative has experienced
a number of hindrances, including a disagreement between the French government

London

and France’s constitutional
council on the legality of sukuk
issuance.
London has previously hosted
sukuk listings although there

has hitherto been no issuance.
Earlier this year the UK government announced an initiative
to remove the final technical
obstacles to facilitate Islamic
bonds issuance in the UK.

New hedging master agreement for Islamic finance
The International Islamic
Financial Market (IIFM) and
the International Swaps and
Derivatives Association (ISDA)
have launched a Tahawwut
(hedging) Master Agreement,
the first document to provide a
template for privately negotiated Islamic hedging products,
such as profit rate and currency
swaps. IIFM claims that
the document is universally
applicable.
The announcement follows
about 18 months after IIFM
launched the first ever standardised Master Agreement,
for over-the-counter (OTC)
commodity transactions. This

includes a Master Murabaha
Agreement, a Master Agency
Agreement and a Letter of
Understanding. IIFM claims
this new Master Agreement is
‘a breakthrough in Islamic finance and risk management’.
The document, which comprises the Tahawwut Master
Agreement and an Explanatory
Memorandum, has been developed in consultation with market participants, and with the
guidance and approval of
IIFM’s Shari’ah advisory council, which includes Shaikh
Nizam Yaquby and Shaikh
Esam Mohammed Al Shaikh
Ishaq, among others.

www.newhorizon-islamicbanking.com

‘Given the growing nature of
the Islamic finance industry,
the institutions operating on
Shari’ah principles can no longer
afford to leave their positions
unhedged,’ said Khalid Hamad,
chairman of IIFM and executive
director of banking supervision
at Central Bank of Bahrain.
‘Some key hedging products
are now becoming common
across jurisdictions to mitigate
risk,’ he explained. ‘The
ISDA/IIFM Tahawwut Master
Agreement gives the industry access to a truly global framework
document which is neutral in
terms of treatment to both the
transacting parties and at the

same time strictly conforms to
Shari’ah principles.’
The Agreement dictates that no
interest shall be payable or receivable and no settlement based
on valuation or without assets is
allowed, thus ensuring Shari’ah
compliance. ‘This is a great accomplishment as this will allow
Islamic banks to offer end-toend solutions to their customers
and it will allow better treasury
risk management tools for Islamic financial institutions to
competitively manage the market risks,’ said Afaq Khan, CEO
of Standard Chartered Saadiq,
the Islamic subsidiary of Standard Chartered.
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Islamic commodity trading platform to go international
Malaysia’s Bursa Suq Al-Sila,
currently the only regulated
Shari’ah-compliant commodity
trading platform in the world,
is set to become fully international in the course of 2010.
The trading platform is part of
Bursa Malaysia, one of the
largest bourses in Asia, and
has been open for business for
around eight months.
At present, Bursa Suq Al-Sila
is catering mainly for the local
market, which can exceed
$145 million per day. This
estimation is based on regular
financing volume, but the volumes can be higher during syndication and sukuk issues, said
Raja Teh Maimunah, global
head, Islamic markets at Bursa
Malaysia. She confirmed that
there have been several crossborder trades since the launch
of the platform in August last
year.
Bursa Malaysia hopes to gain
traction in the GCC and with
global banks with Islamic
books for its commodity trading platform, so its target for
the fiscal year 2010 is to in-

clude admission of foreign
membership to Bursa Suq AlSila.
It is a fully electronic webbased platform that enables
participants to undertake
multi-commodity and multicurrency trades. Its offerings
include commodity murabaha,
tawaruq, wakala and wadiah
for short-term money markets
requirements.
The platform was instigated as
a national project and is the result of collaboration between
Bank Negara Malaysia (the
country’s central bank and regulator), the Securities Commission Malaysia, Bursa Malaysia
and some other industry players. This project supports the
Malaysia International Islamic
Financial Centre (MIFC).
Bursa Suq Al-Sila is also
strongly backed by the Ministry of Plantation Industries
and Commodities, through the
Malaysian Palm Oil Board,
Malaysian Palm Oil Association and Malaysian Palm Oil
Council.

The platform took about
two years to build. This
was done by Korea Stock
Exchange’s subsidiary,
Korea Securities Computer
Corporation (Coscom),
based on Bursa Malaysia’s
specifications and design.
Although the structure was
unique due to Shari’ah requirements, overall, it was
not ‘any more complex
than conventional systems’, noted Maimunah.
She believes that selecting
the right technology has
been vital in ensuring the
Raja Teh Maimunah,
competitive advantage of
Bursa Malaysia
the platform. ‘It facilitates
speed, provides borderless
through the platform and the
access as well as offers data
participants are regulated to
supervision and housing inensure concerns relating to the
formation critical for audit
availability of the asset being
purposes,’ she explained.
traded as well as financing leakages being addressed.’
‘We believe that the development of the platform is im‘Bursa Suq Al-Sila is an imporportant to address the lack of
tant step towards the developmoney market instruments as
ment of a more sophisticated
well as concerns pertaining to
Islamic market in years to
the concept of tawaruq and
come,’ she continued. ‘We hope
malpractices in the market
we can inspire the industry to
arising from there,’ stated
push the boundaries of innovaMaimunah. ‘The trades done
tion further.’

Etiqa Takaful donates four buildings to charity
Malaysia-based Etiqa Takaful
Berhad has donated four houses
to Rumah Pendidikan AtTohiriah, a local charity that
helps orphans and needy children. The Islamic insurance
provider donated over $72,000
to purchase the buildings and
turn them into an administra-
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tion office for the charity and
living accommodation for
around 60 children as well as
their caretakers and teachers.
Etiqa Takaful has also donated
reading material, stationery and
bookshelves to the charity as
part of an initiative to launch a
knowledge centre there.

Etiqa has pledged to ‘humanise’
insurance and takaful, said
Shahril Azuar Jimin, the firm’s
CEO.
This contribution is a part of
Etiqa’s Corporate Zakat Responsibility (CZR) programme.
Under this programme, the

company uses part of its annual
zakat fund to provide direct assistance to institutions which
need it the most, explained Jimin.
Over $450,000 is spent annually
under the CZR programme. It involves around 100 Etiqa staff
who volunteer for various activities under this initiative.
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World Bank to help standard
setting bodies
The World Bank is planning to
become more directly involved
in regulation of Islamic finance
by supporting existing standards bodies in the Islamic finance industry in the process of
turning their existing voluntary
codes – which a few countries
have already adopted – into
binding regulations.

in today’s world, standardisation would be an asset both in
terms of the ability to regulate
with consistent standards, but
also for the businesses it’s an
enormous asset if they’re able
to rely on consistent standards and not be subjected to
different standards,’ Adams
said.

It is commonly accepted that a
lack of standardisation in this
area is hampering the growth
of Islamic finance. James
Adams, vice president of the
World Bank for East Asia and
Pacific, indicated that the
World Bank is in talks with
various standard-setting bodies
to help them turn their standards into regulations. ‘Clearly,

The Accounting and Auditing
Organisation for Islamic Financial Institutions (AAOIFI),
based in Bahrain, is one of the
better known standard setting
bodies. It provides product
and auditing standards which
are mandatory in seven Muslim majority countries (Dubai,
Bahrain, Jordan, Lebanon,
Qatar, Syria and Sudan).

Ireland clears the way for
Islamic finance
The government of the Republic of Ireland has presented a bill allowing Islamic
financial transactions and
amendments to tax laws
as part of its finance bill in
an effort to stimulate the
Shari’ah-compliant financial
industry in the country.
The changes would mean
that returns on Islamic products are treated as interest for
taxation purposes. Brendan
Kelly, director of Ireland’s International Financial Services
Centre (IFSC), described the

changes as ‘one of the most
significant boosts for the IFSC
in the last decade’.
The measure will have an
impact on a range of credit
transactions and should allow
for structures similar to sukuk
(Shari’ah-compliant bonds)
to be created.
While the bill will initially
cover the wholesale finance
industry, it is expected that the
amendments will be expanded
in the near future to cover retail banking as well.

www.newhorizon-islamicbanking.com
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Belgium eyes Brunei for
Islamic venture capital
Belgium is willing to tap into
the lucrative Islamic finance
sector via an Islamic venture
capital route. It has identified
a potential partner for this –
Brunei. According to Marc
Deschamps, member of Belgium’s and Wallonia Foreign
Trade and Investment Agency
(AWEX), Brunei is the country’s most suitable potential
partner in the South East Asia.
Deschamps said that Belgium
needs to find a niche in the fi-

nance industry, and he believes that private equity, particularly Shari’ah-compliant
venture capital, is that niche.
‘Venture capital is the part of
conventional finance which is
closest to Islamic principles.
In that context, Islamic venture capital should be the
kind of product to launch
through Belgium,’ he said.
Belgium’s legislation and taxation rules make venture capital initiatives very attractive,
he explained.

Low expectations for sukuk
The outlook for sukuk (Islamic
bond) issuance for 2010 is unclear and up for debate, following a drop-off in issuance in the
previous two years. Global sukuk
issuance totalled $20 billion in
2009, compared to $15 billion in
2008, though this figure was 66
per cent down on the year before, according to International
Financial Services London (IFSL).
The fall was attributed to the financial crisis as well as a ruling
in February 2008 from Shaikh
Muhammad Taqi Usmani, head
of the Shari’ah committee of
Bahrain-based Accounting and
Auditing Organisation for Islamic Financial Institutions
(AAOIFI), that many sukuk issues were not Shari’ah-compliant. Following these comments
sukuk sales dropped by half.
A recent Reuters news agency
poll suggested sukuk issuance for

2010 might drop once more by
as much as a fifth of the 2009 figure, most likely due to the debt
crisis in Dubai and generally rising borrowing costs. The experts
and Islamic bankers surveyed by
Reuters expected issuance to total
$15-17 billion for the year.
The sentiment has been mirrored
by Deutsche Bank. ‘Until we see
risk sentiment improve globally
it’s very difficult to see that the
sukuk market will be as vibrant
as it used to be,’ said Hussein
Hassan, the bank’s head of structuring for Middle East and Africa.
Some individual players, however,
are scenting an increase in business. One such bank is HSBC,
whose Amanah Islamic banking
division in the Middle East is expecting more sukuk mandates this
year than in 2009, according to
Razi Faqih, its deputy CEO.
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AAOIFI screening plans firmed up
The Accounting and Auditing
Organisation for Islamic Financial Institutions (AAOIFI),
based in Bahrain, has stated
that it intends to start screening products for Shari'ah compliance later this year.
Dr Mohamad Nedal Alchaar,
secretary general of the
AAOIFI, stated that the organisation hopes to have a committee in place by June. The
committee is expected to have
eight members, including
Shari’ah scholars, bankers,
auditors and lawyers.

This move has been expected,
as the AAOIFI signalled last
year that it would seek to
monitor Islamic financial
products in the absence of a
sector watchdog (NewHorizon, October–December
2009). Until now, the Islamic
financial industry has relied on
different standard-setting bodies, of which the AAOIFI is
just one. Others include the Islamic Financial Services Board
(IFSB) in Malaysia, which last
year issued new governance
and capital adequacy guidelines (NewHorizon,

April–June 2009). The input of
individual, qualified scholars has
also played an important role in
screening products, as have regulators in countries which practice Islamic finance.
Alchaar stated that the AAOIFI
wants to find an equilibrium between its goal of harmonising
different banks’ interpretations
of Shari’ah and their commercial
interests. ‘We want to be very
sensitive to market needs, to reputational issues, to the market
presence of institutions,’ he said.
The AAOIFI has also released its

Shari’ah Standard and Accounting, Auditing and Governance
Standards publications for
2010. The Shari’ah standards
publication includes 41 standards, including eleven new
ones, in areas such as gharar
(uncertainty), arbitration and
contingent obligations. ‘The
standards have managed to introduce a high degree of harmonisation of Islamic finance
practices across the major Islamic finance markets and consequently place the industry in a
stronger position to expand,’
Alchaar said.

State Bank of India wants Islamic regulations despite setbacks
State Bank of India (SBI), the
oldest and largest bank in India,
has said that it is missing out
on banking opportunities in the
Middle East because of a lack
of regulations for Islamic finance in India.
Farooque Shahab, the regional
head and CEO of SBI in the
Middle East, West Asia and
North Africa, said: ‘The Reserve
Bank of India [RBI, India’s central bank and regulator] is yet to
frame regulations on monitoring
Islamic banking operations of
banks registered in India. Unless
they come out with those rules,
even foreign offices of Indian
banks cannot start offering these
products. Bankers from India
are losing out on opportunities
here.’
The comments from SBI add to
mounting pressure on the au-
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thorities in India to catch up
with other countries in the
growing industry of Islamic finance. Senior Indian politicians
and officials, including Amar
Singh, general secretary of
India’s Socialist party, spoke in
favour of Islamic finance last
year. The regional government
of Kerala, in the South West of
the country, supported moves
last year to launch the first Indian bank to deal only in Islamic
financial products. The Kerala
State Industrial Development
Corporation also backed this
effort, providing over $100 million of starting capital.
However, this plan has subsequently been shelved, with the
Kerala government instead settling on an interest-free monetary institution. The new
institution, according to industries minister, Elamaram Ka-

reem, will raise funds from individuals, foreign investors and
foreign institutional investors.

lim population the third largest
in the world, after Pakistan and
Indonesia.

Despite this, the deputy
governor of the RBI, the
country’s central bank
and regulator, KC
Chakrabarty, was recently reported to have
said that India does not
need to establish formally a specific Shari’ahcompliant regime, as it
already exists in other
forms. ‘I don’t see India
setting up a mechanism
for integrating Islamic
banking into the country’s banking system in
the next five years,’ he
was quoted as saying.
There are thought to be
approximately 150 million Muslims in India,
making the Indian Mus-
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BNP Paribas’ Islamic assets to double in 2010
BNP Paribas

The investment arm of
BNP Paribas plans to
double its Islamic assets
under management in
the course of 2010, according to Reuters news
agency. Cheng Tan Feng,
head of BNP Paribas Investment in South East
Asia, said that the fund’s
Shari’ah-compliant assets of $500 million are
expected to increase due
to the demand from
takaful (Islamic insurance) providers and private banks.
He noted that BNP
Paribas is seeing a lot of

activity in the region, ‘both in
terms of distribution partners
who are looking to launch Islamic funds and on the institutional side where investors are
putting money into this market’.
The company has registered an
increase in interest from the
emerging Islamic finance markets of Australia, Hong Kong,
Japan, Korea, France and also
the UK.
According to Hisham Abdul
Rahim, executive director at
BNP Paribas Investment, investors are likely to opt for
open-ended funds and emerging
markets, such as India and
China.

BNP Paribas’ Islamic equity
optimiser fund has gained 29
per cent over the year as of
end-January, compared to 26
per cent for the Dow Jones
Islamic Market Titans 100.
Despite the growing demand
for Shari’ah-compliant funds,
their overall size remains incomparable to the volumes
of the conventional asset
management industry. There
are around 750 Islamic mutual funds around the world,
with combined assets worth
nearly $50 billion. Ernst &
Young’s data shows that just
14 funds are larger than
$500 million.

Syria to gain new Islamic bank, Syria Finance House
Bahrain-based Islamic financial
institution, Gulf Finance House
(GFH), has announced plans
to set up a $333 million bank
in Syria, called Syria Finance
House (SFH). GFH is now in an
advanced stage of discussions
with the country’s authorities,
as well as with a number of
prominent local businesses in
the industrial, financial and
commodity sectors.
SFH is poised to become one of
the largest Shari’ah-compliant
banks in Syria, claims GFH. ‘We
are aiming to establish a comprehensive Islamic bank that
provides a suite of commercial
and investment activities catering to the growing demands in
the Syrian market, and we are
delighted to receive the support
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of all Syrian authorities,’ said
Esam Janahi, chairman of GFH.

with the Syrian government’s
plans for socio-economic growth
and prosperity,’ he said.

Once the final stage of approval
has been secured from the Central
Bank of Syria, the bank will conduct an IPO (initial public offering) for 30 per cent of its capital.
Another ten per cent will be contributed by the local partners and
the remaining 60 per cent will be
funded by GFH Group and
strategic financial institutions.

GFH has been in talks with Syrian partners for about a year,
devising the framework, strategy
and business model of SFH.
There have also been discussions
with the Syrian Investment Authority regarding several industrial and infrastructure projects
to be undertaken by SFH.

According to Ted Pretty, CEO of
GFH Group, Islamic commercial
and investment banking in Syria
‘promises great potential for
growth’. ‘The Syrian market enjoys excess liquidity, with deposits
amounting to 41 per cent of GDP
last year, which could be utilised
in developing the country in line

‘This is a great opportunity for
Syria as it begins to establish a
strong and competitive financial
sector, especially Islamic banking, which has shown great resilience and proved its strengths
in the wake of the global financial crisis,’ stated Saib Al Nahas,
one of GFH’s local partners.

The efforts to transform the
country’s economy via a range
of cross-governmental reforms
are now paying off, believes Dr
Ahmed A Aziz, head of the Syrian
Investment Authority. He has
witnessed an increase in foreign
investment, especially in the financial and infrastructure sectors.
‘The Syrian government has
adopted a proactive approach to
facilitate and attract investment
into the country, ensuring that
the economy is well equipped
with an international standard
legal and financial framework for
it to grow through a six-year development plan,’ stated Dr Aziz.
He cites GFH’s intention to establish Syria’s largest Islamic bank as
an indication of the progress in
developing the country’s economy
and making it more dynamic.

www.newhorizon-islamicbanking.com
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Islamic bank to open in Germany
The first Shari’ah-compliant
bank in Germany, part of the
Turkish bank, Kuveyt Turk
Bank, is due to open in
Mannheim, a city in the southern state of Baden-Württemburg. Mannheim has a large
Turkish population. The operation will initially offer limited
services but hopes to receive a
full banking licence. According

to reports, it also hopes to expand across Germany and open
further branches elsewhere.
The Central Council of Muslims, an Islamic federation in
Germany with up to 20,000
members, has suggested that
Germany may be a fertile country for the growth of Islamic
finance, stating that one fifth

Australia eyes
Islamic investors
Westpac, the Australian banking
giant, is seeking to tap into the
growing demand for Islamic finance. It will provide a commodity trading facility, which
will operate according to the
principles of Islam, aimed at
overseas Islamic and ethical investors and institutions. Westpac believes the facility to be
Australia’s first Islamic financing tool for investors.
The facility will allow Islamic
investors to buy commodities
such as iron ore forwards, using
the balance sheet of Westpac
and so avoiding counterparty
risk which would be associated
with dealing directly with the
supplier. Westpac will buy a
product on behalf of the Islamic
investor and then sell it and
split the profit with the investor,
the proportion of profit being
pre-agreed.
Westpac is following a trend of
Australian financial powerhouses looking to expand into

Shari’ah-compliant finance. Last
year, Macquarie Group, the
Australia-listed global bank,
announced plans to found an
Islamic financial services platform, as a joint venture with
Gulf Finance House (NewHorizon, October–December 2009).
Prior to that, the Muslim Community Co-operative received
a financial services licence from
the Australian Securities and
Investments Commission (ASIC)
and subsequently launched the
first Australian Islamic investment fund.
The authorities in Australia
have been supportive of the industry. Simon Crean, the trade
minister of Australia, recently
launched a study into opportunities for the financial sector to
get involved in Islamic finance.
‘Continued growth in major
Asian economies will create a
need for resources-related services and infrastructure, which
are ideal assets for forms of Islamic financing,’ he said.

www.newhorizon-islamicbanking.com

or more of Germany’s Muslims
are interested in ethical finance.
Five per cent of Germany’s 80
million citizens are thought to
be Muslims.
The German state of SaxonyAnhalt in 2004 became the first
European sukuk issuer in 2004,
when it tapped Islamic investors
for a E100 million bond.

Kuveyt Turk Bank was founded
in 1989, and has more than 120
domestic branches. It is one of
four Islamic banks in Turkey.
It has a presence in Bahrain,
Dubai and Germany (a representative office). The bank’s
shareholders include Kuwait
Finance House (which owns
62 per cent) and Islamic Development Bank.

Indonesian takaful to
continue growing
Growth in takaful (Islamic insurance) premiums in the increasingly important market of
Indonesia is expected to be
around 30 per cent in 2010,
according to Isa Rachmatarwata, head of the insurance department of Badan Pengawas
Pasar Modal (Bapepam), Indonesia’s capital markets regulator. This growth target was
described as ‘modest’ by Rachmatarwata, following growth
in previous years of about 50
to 60 per cent.
This impressive growth reflects
the relatively under-developed
nature of the sector in Indonesia, particularly in comparison
with its neighbour, Malaysia,
which is widely regarded as the
leader in Islamic finance in
South East Asia.
By the end of 2009, takaful
was closing on three per cent
of the total insurance industry
in the country, up from two

per cent in 2008, according to
statistics from Bapepam. In
dollar terms, takaful firms had
recorded premiums of almost
$200 million, according to the
latest available figures. Assets
in takaful also grew by about
40 per cent in the year to September 2009, to about $269
million.
Indonesia has three established
takaful companies, three Islamic re-insurance companies
and a further 36 units of conventional insurance firms
which offer Shari’ah-compliant alternatives to their products. International insurance
groups have also taken an interest in the small but rapidly
growing takaful sector in Indonesia, including AXA, Manulife, Allianz and Prudential.
Prudential recently made
waves by announcing plans to
buy the Asian operations of
troubled American insurer,
AIG.
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Identifying operational risks
in Islamic banks
Hylmun Izhar, lecturer in economics and Islamic finance at the Markfield Institute of Higher
Education (MIHE), UK, and PhD candidate at UK-based Durham University, researches the
subject.
Introduction
In the mid-1990s, the collapse of Barings,
Britain’s oldest merchant bank, and the $1.8
billion losses suffered by Sumitomo Corporation (a result of unauthorised copper trading by the corporation’s chief copper trader
on the London Metal Exchange) highlighted
the need for introducing operational risk
into corporate consciousness. The breakdown taking place at Orange County and
Daiwa Bank around the same time, and at
Allied Irish Banks and Enron in the early
2000s are also prominent examples of highmagnitude operational losses. Indeed, operational risk has been a fundamental part of
doing business and hence cannot be fully
eliminated. It has also become a dominant
risk and has contributed an even larger
share of total risk.
An Islamic bank is a modern form of jahbadh (original meaning: a financial clerk,
expert in matters of coins, skilled money
examiner, treasury receiver, government
cashier, money changer or collector; the
term taking the modern meaning of banker
emerged later). It faces similar challenges as
conventional financial institutions, to the
extent that they offer financial services.
However, the challenges are more sophisticated for Islamic banks than their conventional counterparts, since the financial
activities and the features of the financial
contracts are substantially different. The
Islamic Financial Services Board (IFSB)
clearly mentions in its publication of 2007
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that Islamic banks are exposed to ‘a range
of operational risks that could materially
affect their operations’. Furthermore, it is
argued that operational risks are likely to
be more significant for Shari’ah-compliant
financial institutions due to their specific
contractual features. A number of prominent Islamic finance specialists and scholars, such as Abbas Mirakhor, Luca Errico
and V. Sundararajan of the International
Monetary Fund, and Hennie van Greuning
and Zamir Iqbal of the World Bank, have
produced a range of papers on this issue.
Basel II’s definition of operational risk is
‘the risk of loss resulting from inadequate
or failed internal processes, people or systems, or from external events’. However,
in Islamic banks, operational risk is associated with the loss resulting from ‘inadequate or failed internal processes, people
and system, or from external events, including losses resulting from Shari’ah noncompliance and the failure in fiduciary
responsibilities’, according the IFSB. It is
understood that the definition of operational risk in Islamic banks entails legal risk
as well as reputational risk (this has been
researched by many Islamic finance specialists and is featured in various publications,
including Standard & Poor’s reports). The
foremost distinctive feature of the definition provided by IFSB, as compared to the
definition by Basel II, is the inclusion of
Shari’ah non-compliance risk and fiduciary
risk. Actually, IFSB considers non-compliance risk to be a significant portion of operational risk.

According to IFSB guidelines, Shari’ah noncompliance risk arises from Islamic banks’
failure to comply with the Shari’ah rules
and principles determined by its Shari’ah
board or the relevant body in the jurisdiction in which the Islamic bank operates. The
failure to comply with such principle results
in the transaction being cancelled, and
hence the income or loss cannot be recognised. Moreover, states IFSB, fiduciary risk
is the risk that arises from Islamic banks’
failure to perform in accordance with explicit and implicit standards applicable to
their fiduciary responsibilities.
Therefore, a failure in maintaining fiduciary
responsibilities will result in the deterioration of Islamic banks’ reputation. Reputational damage could eventually cause a
withdrawal of funds which would result in a
liquidity crisis. It could also make customers
stop requesting finance from Islamic banks,
triggering a downturn in profitability. Thus,
in order to keep a good reputation, it is suggested that Islamic banks need to do two
things: firstly, to ensure that their financial
products are Shari’ah-compliant, and secondly, to effectively maintain their
fiduciary roles.
As mentioned above, operational risk management in Islamic banks is not similar to
that in conventional banks. A number of dimensions need to be added to the analysis.
Although some of the challenges are similar,
they are only to the extent that Islamic
banks and conventional banks are dealing
with various banking activities. To a greater
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People risk

banks is understandably wider than in conventional ones since Islamic banks’ personnel are required to be well-versed both in
conventional banking products and Islamic
finance requirements. There is a dire need
for the Islamic banking industry to be
populated with a new breed of innovators,
risk managers, regulators and supervisors,
who have the right blend of knowledge
of finance and the understanding of the
Shari’ah.

Although there has not been any single research assessing the exposure of people risk
in Islamic banks, as mentioned earlier, it is
understood that the challenge is considerably high. The thriving development of the
Islamic banking industry, unfortunately, has
not been matched up with the number of
people who have credentials in running and
directing the business. This issue has been
continuously highlighted for the past several
years by various specialists, such as Warren
Edwardes and Elisabeth Jackson-Moore.
The dimension of people risk in Islamic

In the current state of play, people risk can
substantially contribute to operational risk,
one of the main reasons being the lack of
people who are adequately trained in modern financial transactions as well as fiqh
al-muamalat (Islamic law relating to financial transactions). In most cases, Islamic
banks hire Shari’ah scholars who hardly
understand the complexity of modern financial transactions. On the other hand, it is
also very difficult to find financial economists who are knowledgeable in applied
fiqh al-muamalat.

extent, operational risk management in Islamic banking requires more thorough understanding of the sources of operational
risk from which the loss could occur. In addition to Shari’ah non-compliance risk and
fiduciary risk, other elements of operational
risk exposures in Islamic banks could also
appear, such as people risk, technology risk,
and legal risk.

ANALYSIS

Technology risk
In an advanced financial industry, an Islamic
bank’s operations are very much dependent
on its technology. Its success greatly depends
on its ability to assemble increasingly rich
databases and make timely decisions in anticipation of client demands and industry
changes. The advanced use of information
technology (IT) has also brought a new
facet to the current competition within the
Islamic banking industry. Increasingly, the
success of an Islamic bank’s business is determined by the ability to capitalise on the
use of its technology in different ways. Inability to keep up with these developments
means that an Islamic bank is likely to fall
behind its competitors. Therefore, every Islamic bank must be committed to an ongoing process of upgrading, enhancing and
testing its technology, to effectively meet sophisticated client requirements, market and
regulatory changes, and evolving needs for
information and knowledge management
within an organisation.

Figure 1 – Taxonomy of operational risk
Source: Ali Samad-Khan (2008), with modifications
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Table 1 – Examples of causes, events and losses
Source: Akkizdis and Kumar (2008)

Cause types

Event types

Consequence types

Internal fraud

Regulatory and compliance

External fraud

Legal liability

Employment practices and workplace safety

Loss/damage to assets

Business disruption, system failures

Third party losses and damages to assets (in ijara
contract)

External political and financial uncertainties

Damage to assets

Loss of reputation

Inefficient agreements with the counter-parties/partners
due to inefficient operational evaluation of processes

Client, products, and business practices

Restitution

Non-financial external uncertainties

Execution, delivery, and process management

Loss of resources

Mismatching specification in commodities, assets

Default of keeping the promise to buy the commodity
(in murabaha contract)

Loss of opportunities

Uncertainties in manufacturing and construction
process

Defaults of the commodity’s delivery (salam and istisna
contracts)

Loss of market share

External partnership business risk

Failures on deliveries by the partnership obligations (in
musharakah and mudarabah contracts)

Exposure to market and credit risks

Unclear definitions in business activities for the
partnership agreements that may be against the
Shari’ah principles

Failure in following the principles of Shari’ah regulatory
and compliance

Deception

Organisational and corporate behaviour

Faults due to information technology

Legal risk
The inclusion of legal risk as part of a
broader notion of operational risk has been
a subject of debate among academics and
practitioners. This might be due to the difficulties in defining its nature. The other reason, as some argue, is because legal risk
has an unpredictable effect, even though it
can be the determinant of losses that banks
have to incur. Integrating legal risk as a
subset of operational risk is also criticised
because it is neither self-evident nor universally accepted.
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Losses from covering business failures
(musharakah and mudarabah business agreements)
Non-compliance with Shari’ah principles

The impacts of legal risk on Islamic banks
are substantial and cannot be neglected.
Legal risk may arise from uncertainty in
laws, the lack of a reliable legal system to
enforce financial contracts, legal uncertainty
in the interpretation of contracts, the legality of financial instruments, lack of availability of legal experts, and exposure to
unanticipated changes in laws and regulations. Furthermore, it is argued that some
operational aspects of Islamic banking activities are not sufficiently covered by laws,
which in turn, results in the exposure of
legal risk to Islamic banks. It stems from

the fact that today most Islamic banks operate within similar legal and business environments. In addition to that, a number
of inevitable separate contracts in Islamic
banking products could contribute to additional legal risks (PricewaterhouseCoopers
highlighted this in one of its reports last
year). For example, in the case of a
murabaha transaction, the bank has to buy
an item and then sell it on under different
payment terms – each step takes time and
involves a fresh contractual agreement
which magnifies the scope for disagreements
and complications.
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Table 2 – The dimensions of operational risk in Islamic financial contracts
Source: Hylmun Izhar

Internal risks
Contracts

Shari’ah noncompliance risk (SR)

Fiduciary risk (FR)

External risks

People risk (PR)

Technology risk
(TR)

Legal risk (LR)

Technology risk
(TR)

Murabaha

• Exchange of money and
commodity needs to be
ensured
• In the event of late
payment, penalty must
be avoided or given to
charity as otherwise it will
be tantamount to riba

Inability to meet the
specified product requirements as stipulated in
the contract

Failure to deliver the
product

Incompatibility of the
new accounting software

Products to be sold
must be legally owned
by the bank

System failures and
external security
breaches

Salam

• Final payment of monetary rewards must be concluded in advance
• Penalty clause is illegitimate in the event of seller’s
default in delivering the
goods
• In parallel salam, execution of second salam contract is not contingent on
the settlement of the first
salam contract

• Inability to meet the
specified product stipulated in the contract.
• Delivery of inferior
goods can not be accepted

Mismatch in the commodity’s specification
due to inability of
seller to provide the
exact product mentioned in the contract

Incompatibility of the
new accounting software

Goods must be delivered when due, as
agreed in the contract

Specification mismatching in commodities productions
agreed in the contract

Istisna

• Should not be used as
a legal device e.g. the party
ordering the product to be
produced is the manufacturer himself
• In parallel istisna contracts should be separated
to avoid two sales in one
deal

Need to ensure the
quality standards of the
products

Inability to deliver the
product on time

Incompatibility of the
new accounting software

Disagreement with the
sub-contractor or the
customer in the event
of remedying the defects

Specification mismatching in commodities productions
agreed in the contract

Ijara

• Need to ensure that
leased asset is used in
a Shari’ah-compliant
manner
• In ijara muntahia bittamleek, an option to
purchase cannot be
enforced

Major maintenance of the
leased asset is the responsibility of the banks
or any party acting as lessor

Lessor needs to understand that in the
event of payment
delay, rental due cannot be increased as
clearly exemplified by
AAOIFI

Incompatibility of the
new accounting software

Enforcement of contractual right to repossess the asset in case
of default or misconduct by the lessee

Losses of information
on the leased assets
specified in the contract due to external
security breaches

Musharakah

Profit allocation is based on
actual profit, not expected
profit

Inadequate monitoring of
the financial performance
of the venture

Lack of technical expertise in assessing
the project

Incompatibility of the
new accounting software

A mixture of shares in
one entity may lead to
legal risk if the regulation does not facilitate
such action

Losses of information
on the projects specified in the contract
due to external security breaches

Mudarabah

Profit allocation is based on
actual profit, not expected
profit

Inadequate monitoring of
the business

Inability to provide
regular and transparent financial performance of the project

Incompatibility of the
new accounting software

Misinterpretation of
civil law upon implementation of Shari’ahcompliant mudarabah

Losses of information
on the projects specified in the contract
due to external security breaches
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Hazards, events and consequences
The complexity of operational risk measurement has been exacerbated by two dimensions of operational risks, namely
‘high frequency – low severity’ (HF-LS)
and ‘low frequency – high severity’ (LFHS). Consequently, each type requires a
different approach to cater for operational
risk. In addition to that, what makes an
operational risk analysis so challenging is
that the breadth of operational failures includes hazards, events, and consequences.
A modern operational risk management
analysis, as argues Ali Samad-Khan, president of Oprisk Advisory (US-based operational risk management consulting firm),
is based on this multidimensional framework, focusing on the event dimension as
the starting point of analysis.
Confusion usually arises in the operational
risk because of the distinction between risk
type (or hazard type), event type, and consequence (or loss type). When banks record
their operational loss data, it is essential to
record it separately according to the event
type and loss type, and also to precisely
identify the risk type. Many specialists suggest that the distinction between the three
is comparable to cause and the effect. Hazard constitutes one or more factors that increase the probability of occurrence of an
event; event is a single incident that leads
directly to one or more effects (e.g. losses);
and loss constitutes the amount of financial
damage resulting from an event.
This is how operational losses would occur
in a process called the ‘cause-effect’ relationship between hazard, event and loss.
Loss is the effect of the event while event is
the cause of loss. Yet, event is the effect of
hazard, while hazard is the cause of event.
In other words, every loss must be associated with an event that caused the loss,
while every event must be associated with
one or multiple hazards that caused the
event. Upon further analysis, it appears
that causes consist of both hazards and
events, since hazards and events together
cause losses. Hazards are anything that
should have been done, but was not done.
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In other words, nothing has necessarily materialised, while events represent something
that happened (e.g. loss).
Operational risk hazards, events and losses
are usually associated with internal control
weaknesses or lack of compliance within
existing internal procedures as well as with
the Shari’ah principles (examples of hazards, events and consequences are shown
in Table 1). Such a lack of compliance can
be found in all areas of an institution and
is mainly caused by the combined actions
of people, IT systems, processes, and some
unpredictable events. It is proposed that an
Islamic bank focuses on root causes as opposed to effects. When a risk event is formulated, the causes or originating sources
could be identified, and hence, what consequences that would take place could also be
identified. The resulting consequences if the
risk is to be ‘accepted’, ‘avoided’ or ‘mitigated’ must also be understood.
An analysis of operational risk management
should not be thought of as disjointed
tasks. Instead, it should be viewed as a
structured process in which relevant risks
and control information is integrated, as
depicted in Figure 1. Such a structured approach will help the management of an Islamic bank develop a classification based
on a root cause analysis which can eventually be captured in the loss event database.
Thus, by linking causation to relevant business activities, through correlation analysis
for instance, the structure could then be
used as a foundation for an effective operational risk management.
Operational risk in Islamic financial
contracts
After identifying various aspects of operational risk in relation to Islamic banking,
this section discusses different dimensions
of operational risk in different types of Islamic financial contracts. As can be seen in
Table 2, the five dimensions of operational
risk are Shari’ah non-compliance risk (SR),
fiduciary risk (FR), people risk (PR), legal
risk (LR) and technology risk (TR). The
first three dimensions are, by nature, inter-

nally inflicted, while the fourth one is
naturally from external source. As for the
technology risk (TR), it can originate from
either internal or external operational failures.
Conclusion
Operational risk is a recent addition to the
list of risks faced by financial institutions.
The management of operational risk in Islamic banks is similar to that in conventional banks but includes several additional
elements. In addition, due to the unique
features of their financial contracts, operational risk in Islamic banks can be substantially different from what is exposed to the
conventional ones. The relative complexity
of contracts, combined with the fiduciary
obligations of Islamic banks, imply that for
Islamic banks, operational risk is a very important consideration. More importantly,
Shari’ah non-compliance risk as part of operational risk is paramount to Islamic
banks, which means Islamic banks must ensure, at all times, that all activities and
products are in conformity with Shari’ah
principles. It is, then, apparent that the dimension of operational risk exposure in Islamic banks is more sophisticated than in
conventional banks.
Operational risk is now recognised as a type
of risk that can contribute to significant
losses in all financial institutions. For this
reason, various techniques being applied in
banks today in order to measure and manage operational risk. The methods set out by
the Basel Committee on Banking Supervision (BCBS) help Islamic banks determine
their capital in order to absorb operational
losses. However, due to the small size of Islamic banks compared to the overall financial industry, more advanced methods in the
calculation of operational risk-based capital
are still not feasible to be implemented. The
absence of a significant amount of loss data
is also one of the problems that hinder Islamic banks from implementing more sophisticated methods. Given the rapid
growth of the Islamic financial industry, it
is expected that the lack of data will not
be the main issue in the near future.
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Questions of price and ethics:
Islamic banking and its competitiveness
The contemporary world is definitely about money. This cannot be ignored. In a banking world
slowly recovering after the financial crisis, the issue of the price of banking products and
services is one worth ruminating over. This is highly topical for the Islamic finance industry,
argues Beata Paxford, lawyer and PhD student at Warsaw University, Poland.
Conventional banks around the world are
undergoing a radical makeover. Their aim is
to retain their existing customer base as well
as to attract new clients with innovative
products and competitive prices. As more
and more Islamic banks are opening in Europe or looking into the market, they face
similar dilemmas and risks to their conventional counterparts. Any Islamic bank that
wishes to operate in a non-Muslim territory
has to conduct thorough research of the
place and be prepared to offer services that
will be both Shari’ah-compliant and competitive from the marketing point of view.
The best illustration of this issue is the
credit card.
Credit cards have been known in conventional banking for decades. This bit of plastic allows people to enjoy the pleasure of
shopping without the need to use cash. They
are based on either a revolving facility or
on a ceiling amount. Any user who purchases the item is by virtue of law obligated
to pay the amount spent back within a prescribed time period. If not, the user will
have to pay back the amount plus interest.
If the user does not use the card often
enough, the bank may impose additional
charges on the client.
In emerging markets, new users of credit
cards often treat it as a normal debit card.
As a result, they tend to use it to withdraw
cash from ATMs. The problem arises when
they receive their statement, detailing inter-
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est and charges. Many customers feel deceived by the bank, claiming that they were
not properly informed about the credit card
and its purpose.
For Islamic banks, if they wish to successfully compete with their conventional counterparts, these are the issues to consider.
How can a Shari’ah-compliant card be introduced that, as a rule, benefits from riba
in a conventional bank? Furthermore, how
can a product be introduced that is both
ethical and relatively cheap?
As we know, conservative Shari’ah scholars
are against credit cards. They are not Islamic products, they come from conventional banks, they use forbidden riba and
they work like bai al-ina. Credit cards are a
creation of Western culture, where shopping
is regarded as a way of spending time and
enjoying yourself. In the case of riba, as
mentioned above, credit cards are interestbearing instruments. Anything that contains
riba is ex lege deemed haram and thus invalid. Hence, the question arises of whether
a Muslim is bound by the contract in respect of credit cards which is in fact null
and void from the Shari’ah point of view.
In European states, such a user would definitely be obliged by the letter of contract,
but abiding by it would be sinful under
Shari’ah.
Interest is, in fact, an income of a bank. Islamic banks must come up with a solution

that would allow them to earn from such
products without the danger of them being
deemed riba.
Furthermore, there is no unified Islamic
banking body that would create a set of
rules binding for all Islamic institutions
(although AAOIFI standards have been implemented in about seven countries and this
number is expected to grow). There are different schools of Shari’ah and, hence, what
is accepted in Western Europe in terms of
Islamic banking can be regarded as haram
in Muslim states. That is why, when launching Islamic banking services in Europe and
in other new territories, it is vital to provide
the same set of terms and conditions for
credit card usage.
The other questionable issue, from the Shari’ah point of view, is the purpose of credit
cards. The simple pleasure of buying now
and paying later does not necessarily appeal
to Muslim (or just ethical) mentality. It can
be seen as tempting faith for the sake of
short-lived pleasure and not for satisfying
the real needs of a human being. However,
if a client wishes to pay for medical or educational expenses with a credit card, one
can always refer to maslaha, or greater
cause, which justifies the usage of the card.
Of course, not all usage of credit cards can
be justified with maslaha but still, in the
case of Islamic banks, it is important.
Bearing the above in mind, Islamic banks
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have created Islamic credit cards based on
the following structures:
❏
❏
❏
❏
❏

ujra
ijara
kafala
qard
bai al-ina/wadiah

In ujra-based structures, the client simply
pays an annual service fee for using the
card. The fee can include charges for bank
statements, requests for statements and
likewise. The fee can be deemed high in
comparison with a conventional credit
card but still it offers no interest and no
hidden charges.
The ijara structure implies that a client uses
the card as a leased asset for which it pays
instalments on a regular basis. The ownership of the item purchased is transferred to
the client upon making the final payment
of the price.
The kafala model provides that the bank
acts as a kafil (guarantor) for the transactions of the card holder. For its services,
the card holder is obligated to pay kafala
bi ujra (fee).
In the qard structure, the client acts as the
borrower and the bank as a lender.
In the case of bai al-ina, it often works
together with other structures (e.g. wadiah/deposit) in a combined Islamic credit
card model. The bank sells a product at a
certain price which is the pool of means
available for the client from its credit card.
And then the bank repurchases the item
from the client at a lower price. The difference between the prices is the income of
the bank. In this model, the client would
have a ceiling limit of money it could
spend.
Many Islamic banks ask those who wish to
use the credit cards to provide a deposit.
This is crucial, especially in the case of revolving facilities, where the client can
transfer some parts of their monthly income to the bank as a deposit.

www.newhorizon-islamicbanking.com

POINT OF VIEW

Islamic banks, just like conventional ones,
offer a grace period for their credit card
holders. Nevertheless, they do not charge
simple and compound interest but instead
they can impose additional fees on the
client. This can be treated as an income of
the bank but it can also work as a sadaqah
(donation). It depends on the bank and the
master agreement binding the parties. If a
bank treats any additional payments from
the client as its income it will be stipulated
in the agreement. If a bank refrains due to
stricter Shari’ah-compliant policy from
treating such fees as its revenue, it will
most probably regard them as a voluntary
sadaqah. In such a case, the bank will transfer the means obtained from the client to a
charity; it will bear no legal title to it.
Fees may be the biggest problem to face by
Islamic banks, especially in new territories.
It is often argued that the fees charged by
Islamic banks for Shari’ah-compliant credit
cards are higher than the ones charged by
conventional banks. Islamic banks can
charge fees for all services connected with
usage of credit cards while conventional
banks simply charge interest. The question
arises if a poor student wishing to use a
Shari’ah-compliant credit card to pay for
their education will in the end pay much
more than with a conventional credit card.
In such a case, some professionals claim the
Muslim client is in fact punished financially
for abiding by their beliefs. The fees charged
by an Islamic bank for a credit card, if they
are higher than charged by a conventional
one, cease to be competitive and thus can
be seen as undermining the whole purpose
of ethical banking. High fees can probably
be disregarded in the case of a wealthy
client, where the pious businessmen would
not object to the fees. But if the bank wishes
to address average customers, it cannot discourage them with exorbitant prices.
Even if the bank has to charge high fees for
obeying Shari’ah it should not affect clients
in such a way that they might consider
going to a conventional bank. The client
will go to a conventional bank and will end
up paying forbidden interest. But, can one
condemn such a client?

When launching Islamic banking services in Europe and in
other new territories, it is vital
to provide the same set of
terms and conditions for credit
card usage.
Beata Paxford, Warsaw University
In times of recession and employment problems, the question of price is becoming a
crucial one. Islamic banks have huge potential to attract Muslim communities and
those interested in ethical banking. One
cannot forget that in the European market
(in particular, more affluent societies) there
exists a segment of clients disappointed with
the insatiable appetites of banking bosses
for hefty bonuses going straight from the
clients’ pockets. This group of clients will
be looking for a bank with a more moral
approach that will offer them services at a
similar level of quality and price.
The issue of price is the real challenge for Islamic banks that cannot be disregarded and
swept under the carpet. The time is right for
entering new markets and this can only be
done with products that are both Shari’ahcompliant and price aware.
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On the move
Mohammed Amin
(left), a member
of the advisory
panel of the Institute of Islamic
Banking and Insurance, has retired from the
consultancy firm
PricewaterhouseCoopers (PWC),
where he served as UK Islamic finance
leader. He is replaced by Mohammad Khan,
who will now be responsible for heading
up the firm’s Islamic finance practice as
well as collaborating with the global Islamic finance team. Khan has worked for
PWC for the past eleven years. During his
career he has picked up experience advising
both Shari’ah-compliant and conventional
financial services firms in the UK, the US
and the Middle East.
Outside of PWC, Amin has served as a
member of the UK Treasury’s Islamic Finance Experts Group, the central working
committee of the Muslim Council of Britain
and the policy and technical committee of
the Association of Corporate Treasurers.
He has been a council member of the Muslim Jewish Forum of Greater Manchester
and of the Chartered Institute of Taxation.
He is also vice chairman of the Conservative Muslim Forum, and helped pioneer
PWC’s online presence as author of its finance and treasury blog.

Esam Yousif Janahi, founding member
and independent chairman of Gulf Finance
House (GFH), has resigned from the
board of directors of Khaleeji Commercial
Bank (KHCB), a Bahrain-based Islamic
bank. Janahi held this role since the inception of KHCB in 2005. The resignation
was attributed to Janahi’s engagement in
other business activities. ‘I want to continue
concentrating my efforts on supporting
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GFH, and position it for success as
we seek to return to profitability,’ said
Janahi.
However, GFH stated that its commitment
to supporting KHCB remains unchanged.
It also described the relationship between
the two entities as ‘strategic’. GFH’s acting CEO, Ted Pretty, has been nominated
to replace Janahi as board member of
KHCB.

King and Spalding, a law firm with offices
in Dubai, Saudi Arabia and Abu Dhabi
which specialises in Islamic finance and
banking, has named Jawad I Ali as managing partner for the firm in the Middle
East. Ali has one and a half decades of experience in Islamic finance, corporate and
investment matters in the region, and is a
partner of King and Spalding’s global
Middle East and Islamic finance practice.
He has advised Islamic banks and other financial institutions in the structuring and
implementation of American, European,
MENA and global Shari’ah-compliant real
estate and private equity funds.

HSBC has appointed William Ross as cohead of Islamic finance, global markets.
Ross will be responsible with immediate
effect for managing the liability side of the
Islamic finance business, providing liquidity and risk management services to the
bank’s clients. He will also tailor new
products which are Shari’ah-compliant.
Ross joined HSBC in 2005, prior to which
he was global head of asset securitisation
research at ABN Amro. He has previously
worked for Merrill Lynch and JP Morgan.
He will be based in Hong Kong and will
report both to Stephen Williams, head of
debt capital markets in the region, and to
Mukhtar Hussain, the CEO of HSBC
Amanah, the bank’s Islamic division.

Puan Jamelah Jamaluddin has been hired by
Kuwait Finance House to lead its Malaysian
subsidiary, Kuwait Finance House Malaysia
(KFHMB) as CEO. Jamaluddin moves from
RHB Islamic Bank, where she was managing
director. She had previously served KFHMB
in the capacity of deputy CEO in 2005, and
led the corporate and investment banking
division as well. She was managing director
of RHB for two years from 2007, during
which time she led operations of the bank
and the overall strategy of RHB Group in
relation to its Shari’ah-compliant business.
Other previous senior roles included working as chief operating officer for RHB
Sakura Merchant Bankers and also posts
at Macquarie Malaysia and Perwira Affin
Merchant Bank, also in Malaysia.

Mohammed Kateeb (right), chairman of the Islamic
core banking solutions provider, Path
Solutions, has been
named as its CEO
as well. Kateeb,
who has served on
the board of Path
since 2004, will be
in charge of the vendor’s product strategy
and development, sales and services efforts.
He will also be in charge of the company’s
expansion into new regions. Kateeb has over
20 years of experience in the US, the UK
and the Middle East.
Before moving to Path, Kateeb was most
recently managing director of Microsoft in
the Middle East, having spent eleven years
at the firm (of which seven were in the US).
He also previously founded InnoKAT, a
systems integration firm, and has sat on
the board of a number of IT firms in the
Middle East, including Al-Jareed Telecommunication and Technologies, Content
Technologies, Convergence, Isoratek and
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Kyube. Path has around 70 Islamic banks
across the world as customers.

Ashraf Bseisu has been selected as acting
CEO of Solidarity Group Holding, a member
of the Ithmaar Banking Group. Bseisu replaces Sameer Al Wazzan, who has retired
and is now sitting on the board of Solidarity
in the capacity of an independent adviser.
Bseisu has been with Solidarity since 2006,
when he was appointed as general manager
of finance and corporate management. Prior
to the retirement of Al Wazzan, Bseisu was
deputy CEO.

The Bahrain Financial Exchange (BFX), the
first multi-asset exchange in the Middle East

and North Africa, has chosen Arshad Khan
as managing director and CEO. BFX, which
is owned by Financial Technologies Group,
offers the opportunity to trade cash instruments, derivatives, structured products and
Shari’ah-compliant financial instruments.
BFX is a member of both the Accounting and
Auditing Organisation for Islamic Financial
Institutions (AAOIFI) and the International
Islamic Financial Market (IIFM), as well as
the Futures and Options Association (FOA).
Khan was previously a director at BFX. He
has held a number of roles within Financial
Technologies Group, including head of the
communications department. He established
the Financial Technologies centre for STP
services in the UAE, and led Financial Technologies in the Middle East as it rolled out

APPOINTMENTS

automation solutions for members of exchanges in the MENA region. Khan also sits
on the board of the Dubai Gold and Commodities Exchange.

Etiqa Takaful Berhad has announced the
appointment of Shahril Azuar Jimin as
CEO. Jimin is also chief sales officer. Jimin
has over 15 years’ experience in commercial
and strategic planning. Before his current
post at Etiqa Takaful, Jimin was EVP and
head of corporate planning and strategy
at the firm. Prior to joining Etiqa, Jimin
worked as assistant vice president for corporate development at Takaful Nasional. Earlier in his career, he worked at Mayban
Fortis Holdings and Malaysia National
Insurance.
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Status of ownership (qabd)
in Islamic sale contract
Associate Professor Dr Asyraf Wajdi Dusuki, head of research affairs at the International
Shari’ah Research Academy for Islamic Finance (ISRA), examines the issue.

Dr Asyraf Wajdi Dusuki,
International Shari’ah Research Academy
for Islamic Finance

22 IIBI

One of the fundamental conditions that
validate a selling contract is that the mahal
al-aqd or maqud alaih (objects in trade)
to be traded must exist and be owned by
the seller at the time of contract. This is
important because the purpose of a sale
contract is to transfer ownership of the
object to the buyer in return for the stipulated price. Otherwise the sale contract is
deemed to be invalid sale (bai al-fasad),
also known as bai madum (selling an object that does not exist) which has become
a matter of contention amongst scholars
for so long. This issue of collection of
goods or taking possession by the buyer is
normally known in Islamic jurisprudence
as qabd.

A number of Hadith sayings are used to justify the status of qabd:

In Arabic, qabd means ‘to take possession’.
Literally, it means ‘to grip with the hand’
or ‘to take or catch’ something. Taqaabud
(a reciprocal taking possession of commodity and its monetary equivalent by buyer
and seller respectively) adds a bilateral
connotation of mutual swapping of possession. The qabd issue has been discussed
by jurists at great length since early times,
specifically in purchase and sale contracts
and other contracts in general. There have
been different views about what constitutes
qabd for different goods, such as real estate
and goods sold through measurement and
other portable goods, such as clothes, animals and the like; that is, is it necessary
that the goods be accepted by the buyer’s
hand, or is it sufficient to grant the buyer
access to the goods without restriction
(al-tamkin or al-takhliah)? These issues
will be deliberated in detail in the following
discussion.

In general, the scholars of Islamic jurisprudence have divided qabd into two forms:

‘From Ibn Abbas, it was narrated that the
Prophet s.a.w. had forbidden a man from
selling food he had not yet received. Ibn
Abbas was asked as to its form. He answered; dirham with dirham, and food after
it had been procured.’ (Hadith narrated by
Bukhari, Muslim and Tirmizi)
In another Hadith, it is reported by Abdullah bin Dinar that he had heard ‘Ibn Umar
say, the Prophet s.a.w. said: ‘Whoever buys
food, he should not resell it before he has
received it.’ (Hadith narrated by Bukhari
and Malik)

❏ physical possession (qabd hissi/hakiki);
❏ legal possession (qabd hukmi/manawi).
Qabd hissi / qabd hakiki
This type of qabd refers to taking possession
explicitly or when the buyer is observed taking the goods sold to him. This form of
qabd is normally evidenced in transactions
involving two types of assets. First, in the
case of immovable assets such as land and
buildings, qabd is said to have taken place
when the original owner gives the permission to the buyer to take control of the land
and carry out whatever activity he wishes
without hindrance. In case of trading a
property or real estate, a qabd is completed
when the new owner’s name actually appears on the grant title or the ownership
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certificate. The second type of asset that
renders the similar attribute of qabd
hakiki is moveable property such as food,
vehicles etc. Hence, qabd hakiki is effective when the buyers collects or receives
the goods upon paying the price.
Qabd hukmi / qabd manawi
In contrast to qabd hakiki, qabd hukmi
refers to taking possession implicitly or
not in a physical form. However, the status of qabd hukmi is still the same with
that of qabd hakiki, provided that it constitutes one of the following conditions:
First, the buyer must have full permission
by the seller to access the object of sale
without any encumbrances (al-tamkin altakhliah). For example, a person purchases furniture in a house and the seller
gives him the key to the house saying: ‘I
have given you full access and permission
to take the object of sale’. By doing this
the seller has given the consent for the
buyer to take possession of the goods
bought without hindrance.

Finally, qabd hukmi or legal ownership
also takes place when there is an element
of spoiling or itlaf. If the buyer spoils purchased goods while they are in the possession of the seller, then he is considered a
recipient of the goods, i.e. qabd takes
place, and he is liable for the price. This is
because giving access and permission also
implies giving the ability to affect the objects, and spoiling the goods certainly affects them.
Scholars’ view on qabd
After highlighting the basic concept of
qabd and its various forms, it is time to
evaluate various schools of thoughts with
regard to its status in a sale contract.

Second, the legal ownership can also take
effect by means of a contra-debt (muqassah) or an implicit settlement of debt takes
place between two parties, which results
in both parties owing no more debt to
each other. For example, if X owes Y
$1000, then Y owes X the same amount.
This means the two parties are no longer
in debt to each other. In this context, qabd
hukmi to the amount of the debt has
taken place in the form of contra.

According to the Hanafis, qabd is not an
essential requirement (rukn) of sale but
rather a subsidiary condition (shart al-nifadh). They clearly validate a bona fide
sale by an unauthorised person (fuduli)
who does not own the object but sells it
nevertheless. In this case, the sale is
deemed to be valid but not effective. It becomes effective only upon obtaining the
owner’s consent. Thus, qabd is not a prerequisite of a valid contract and it is perfectly lawful to postpone it to a later date.
Only in the case of the transaction of ribawi items (e.g. sale of gold with gold) is
qabd elevated to a prerequisite of a valid
contract. Abu Hanifah exempted what is
movable and transferable from what is immovable and non-transferable, for transfer
of possession, according to him, is still
possible by making the property available.

Third, qabd hukmi can also take place
due to an earlier action which implies
that ownership has taken place earlier, although the earlier form of qabd is different from the new form. For example, in
the case of an Islamic hire-purchase contract, al-ijara thumma al-bai, a qabd
rental exists first when the tenant occupies
the rented premises. Then, when the premise is sold to the tenant, qabd hukmi takes
place although the qabd hakiki is after
the sale and purchase aqd (binding act,
contract).

Malikis postulated the Hadith on qabd
to be applied only to food grains, which
means that non-food grain items (e.g. cotton, palm oil etc) may be sold prior to taking possession. Ibn Rusyd confirmed this
and stated: ‘There is no dispute in Maliki’s
school about the permissibility of selling
things, other than food, before taking possession, and there is also no dispute in his
school about ribawi food (wheat, barley,
dates and salt) that possession is a condition for its sale.’ As for non-ribawi food,
Malikis have two opinions. One is that it
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is disallowed (without prior possession).
This is better known and is also the opinion of Ahmad and Abu Thawr, though
these two authorities stipulated that food
should be measured and weighed. The
other one is that it is permitted to sell
non-food grain items prior to taking
possession.
For Shafi’is, possession is a condition for
all kinds of property. Al-Shafi’i deduces
his opinion based on the Hadith of the
Prophet s.a.w.: ‘It is not permitted: to sell
with a loan; to have two conditions in a
sale contract; to sell what you do not possess; or to profit without corresponding
liability [for loss].’
On the Hadith, ‘do not sell anything until
you receive it’, Shafi’is strictly adhere to
the literal meaning of the Hadith to the
extent that even the selling of immovable
objects needs to satisfy possession requirement prior to resale. However, his view is
not shared by other schools which do not
require qabd prior to reselling in the case
of immovable objects like land.
Ibn al-Qayyim and his teacher Ibn
Taimiyah departed from the majority
position by extending the concept of qabd
to considerations of custom or urf (the
common practices of the local community). They base their opinion on the lack
of any prohibition of the sale of that
which is not mentioned in the Quran, the
Sunnah or the talk of the companions.
What was narrated in the Sunnah is the
prohibition of sales with excessive risk and
uncertainty (gharar), where the object may
be undeliverable, whether it exists or not
(e.g. a runaway horse or camel). Thus, the
wisdom in the prohibition is neither existence nor lack thereof.
In general, the majority of scholars of
Islamic jurisprudence assert that the rationale (illah) of prohibiting sale prior to
taking possession was mainly due to the
presence of gharar, which may lead to
dispute amongst the transacting parties.
This was because of the concern that the
goods might not be delivered due to dam-
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age or other factors. Thus, Islam prohibits
any transactions involving bai madum since
the delivery of the subject matter cannot be
effected and this brings about the prohibited element of gharar.
The International Islamic Fiqh Academy
(IIFA), in its resolution on qabd (published
in 1990), states:
‘Qabd of assets may occur physically, e.g.
when taking by one’s hands, or by measurement or weight for food, or transfer
from the custody of one party to that of
another. It can also be considered to have
occurred in a legal (hukmi) sense by providing access without hindrance in allowing
[the buyer] to dispose of [the commodity]
as he or she pleases, despite the absence of
any physical ownership. The way in which
ownership or control of sold goods occurs
differs according to the state of the goods,
and it differs according to customary practice as to what constitutes qabd.’
Based on the above, qabd hukmi from the
perspective of its ruling is similar to qabd
hissi (or qabd hakiki), even though there is
no physical possession.
Some other contemporary fatwas (rulings)
to that effect are:
❏ The fatwas of the Islamic Fiqh Academy of the Muslim World League of February 1989 and of the IIFA of 1990, both of
which consider all forms of credit into customers’ accounts as qabd hukmi. That includes cash deposits and money transfers
(remittances, intra-bank/inter-bank account
transfers).
❏ The above fatwas have also been accepted by AAIOFI in its Shari’ah standard
on currency trading.
❏ AAIOFI has explained qabd in detail
in its Shari’ah Standard No18. It considers
the delivery of guaranteed individual
cheques, bank drafts, credit and debit card
payments as qabd hukmi, even though the
account will be credited or debited in the
future.
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Food for thought:
role of Shari’ah scholars
Mohammad Shafique, IIBI:
Islamic banking principles have received a
lot of attention in the current financial crisis
with everyone calling for moral reform
within financial institutions. It has become
apparent that the crisis has been brought
about largely by placing too much reliance
on debt instruments and transactions based
upon unbridled greed and exploitation, with
little attention paid to the net benefit and
consequences of such instruments or transactions to wider society and humanity.
Compliance with Shari’ah principles is the
foundation of all Islamic finance products
and Shari’ah scholars are expected to play
a very important role in the growth of the
modern Islamic finance industry. Every Islamic financial institution is required to have
a Shari’ah supervisory board (SSB) which
approves the products and services as well as
reviews their compliance with the stated procedures according to Islamic principles. The
role of the Shari’ah scholars, often termed
as Islamic religious scholars, has been the
subject of much debate over recent times,
in particular after the recent sukuk defaults.
This debate is bound to continue.
The Bahrain-based Accounting and Auditing
Organisation for Islamic Financial Institutions (AAOIFI) is the oldest and probably
the most authoritative standard-setting body,
which issues accounting, auditing and Shari’ah governance standards. According to
AAOIFI’s governance standards, an SSB is
an independent body of specialised jurists in
fiqh muamalat (jurisprudence of commercial
transactions) that should consist of at least
three members. An SSB may seek the services
of technical experts in business, economics,
law, accounting and other areas before offering their Shari’ah rulings. Shari’ah scholars

of an SSB should also be competent in guiding financial institutions on the requirements
that fulfil the higher moral and ethical objectives of the Shari’ah, thus realising the promotion of socio-economic justice at a time
when it is really needed.
Defining the role of Shari’ah scholars,
AAOIFI’s position is that an SSB is ‘entrusted with the duty of directing, reviewing
and supervising the activities of an Islamic
financial institution in order to ensure that
it is in compliance with the Islamic Shari’ah
rules and principles’. This essentially means
guiding the financial entity in structuring
transactions, reviewing documentation, and
auditing its operations and transactions. But
is that all there is to it?
Shari’ah scholars’ roles have been broadly
classified into three categories:
❏ advisory – approving products and
services;
❏ compliance – ensuring proper mechanisms are put in place in Islamic financial
institutions to comply with Shari’ah principles which offer these products;
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❏ audit – ensuring retrospectively by conducting a thorough periodic audit and review
that Islamic financial products and services
are being offered according to the respective
institution’s Shari’ah resolutions and rulings.
As can be discerned, each role requires a
certain skill set. However, a crucially important observation is that the ‘advisory’ role
(since it is meant to bring in business) has an
obvious potential conflict with the roles of
compliance and audit. There are further concerns regarding confidentiality of information when sitting on the SSBs of competing
organisations.
A recent report on Shari’ah scholars compiled by Funds@work, consultants to the investment industry, highlights that a handful
of Shari’ah scholars are advising the majority
of financial institutions offering Islamic products and services. This report suggests that in
the Shari’ah advisory space, too much power
is concentrated in too few hands. It also
raises various questions about the conduct
of Shari’ah scholars, the criteria of becoming
a member of the Shari’ah scholars’ circle,
the number of board memberships they may
have (in different institutions), their payment
and its disclosure. Most importantly, the report questions whether these leading scholars
in particular have sufficient time and resources to play their role objectively and independently.
It is often argued that there is nothing wrong
with Shari’ah scholars sitting on the Shari’ah
boards of many institutions at one time, and
the similar role played by auditors is often
cited. However, close scrutiny shows that
comparison to an auditor’s role does not fit
well for Shari’ah scholars since they also
act in an advisory capacity for their clients.
Other key differences are that in the conventional framework, auditors declare their
fees in financial statements for the work they
undertake; that they are part of a formally
regulated industry; and that they have professional indemnity insurance to cover any loss
which their client may incur as a result of
negligent advice. If a firm is offering both
audit and advisory services, separation of
both functions is demonstrably ensured. All
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these mechanisms are put in place to make
sure that only qualified and competent
people undertake the defined task in a transparent manner which can be subject to independent scrutiny if required, and this in turn
builds wider public confidence in the system.
It appears that none of these procedures are
in place in the Islamic financial industry with
regard to the activities of Shari’ah scholars.
However, there are some positive developments. For instance, certain scholars have
argued for the need to adopt AAOIFI standards and make them mandatory for all
scholars to follow. There are also proposals
to develop an international body which may
regulate the scholars. On a national level,
Malaysia has already taken steps to bring
transparency in the Shari’ah advisory function. For example, Bank Negara Malaysia
(BNM), the central bank, is pressing ahead
with developing a series of Shari’ah parameters that would provide standard guidance
on applying the respective Shari’ah contracts
in Islamic finance. It is also noted that
AAOIFI has recently approved new Shari’ah
standards dealing with several important
subjects, from arbitration and credit facility
agreements to online financial transactions
and Islamic reinsurance.
While the setting of standards is a vital part
of the process, there is a danger that the
position of the Shari’ah scholars will simply
be relegated to that of ensuring the technical
aspect of Shari’ah compliance in the structuring of transactions and audit of operations.
This loses sight of the fact that Shari’ah
scholars have an equally important role to
play in upholding the higher moral and social objectives of the Shari’ah. Islamic finance
can have a stabilising affect on the financial
system as theoretically both assets and liabilities are subject to almost the same amount
of risk sharing. As one important example,
Shari’ah scholars can and, indeed, should
play a key role in controlling excessive credit
creation through the overuse of debt-based
instruments, which has created so many
problems for the society over the years.

FOOD FOR THOUGHT

structures which were approved by wellknown Shari’ah scholars raised serious
questions not only regarding the competence of scholars, but also their objectivity.
This concern in relation to sukuk in particular is building up again after the recent
sukuk defaults, even though Shari’ah advice
may not be the immediate or sole reason for
these defaults. Mian M. Saleem, a retired
banker, expressed some broad sentiments on
this topic in the previous issue of NewHorizon (NewHorizon, January–March 2010).
To sum up, all evidence suggests that the
overall process of Shari’ah governance in
the industry needs to improve dramatically
to ensure standardised competence, quality,
transparency and accountability of operation vis-à-vis Shari’ah scholars, SSBs and all
matters that relate to the Shari’ah advisory,
compliance and audit. Past history suggests
that as with the conventional industry, to
rely on self-regulation may not produce
any results. Rather, national systems of governance and regulation must expand, improve and redefine themselves as much as
possible to make sure that the confidence of
investors, clients and other stakeholders of
the Islamic finance industry should be protected by instituting a strong, dynamic and
transparent Shari’ah governance process.
This is needed not simply to silence the industry’s critics, but – as many argue – it is a
vital requirement for the survival of the Islamic financial industry itself.

What do you think? IIBI is calling for
the readers’ input and feedback on this
subject, which can be discussed in more
depth in the Institute’s discussion forum
at www.islamic-banking.com
Alternatively, email us at:
iibi@islamic-banking.com or
editor@newhorizon-islamicbanking.com

AAOIFI’s 2008 statement about the noncompliance with Shari’ah of some sukuk
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IIBI offers new qualification in Islamic banking
The Diploma in Islamic Banking
is a new course offered by the
Institute of Islamic Banking and
Insurance (IIBI) as part of its
strategy to widen the choice of
Islamic finance qualifications.
The Diploma in Islamic Banking
is intended to fill the demand of
those wishing to have more
than just certificate-level knowledge of the subject and to facilitate their career progression in
the Islamic finance industry.
This comprehensive course, like
other IIBI courses, assumes no
previous knowledge of banking,
insurance or Islam. It will benefit those wishing to understand
the fundamentals of Islamic
banking and finance and their
applications as well as those
willing to pursue further studies, such as the IIBI’s flagship
course, Post Graduate Diploma
in Islamic Banking and Insurance (PGD). Holders of the new
IIBI Diploma qualification can
enrol in the PGD course and

will be exempted from taking
some of the PGD modules.
The Diploma in Islamic Banking
requires basic knowledge of the
English language and computer
skills. It has been developed
keeping in mind the expectations of employers and will
offer students an integrated programme of learning and practical knowledge. Individuals
already holding Islamic finance
qualifications from other professional organisations will be entitled to apply for exemption on
certain subjects.

fifth module provides an overview
of takaful (Islamic insurance)
which, like conventional insurance,
has many banking applications.
The syllabus may be viewed at
www.islamic-banking.com/
idiploma_syllabus.aspx

The course is open to a worldwide audience and the method
of study is by distance leaning,
allowing students to study at
their own pace and from home.
The course is offered online
by using a ‘Virtual Learning
Environment’ platform. The
diploma is comprised of five
modules and a total of 24
lessons.
The first four modules deal
with the important concepts
and various aspects of Islamic
banking operations while the
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The course assessment method is a
combination of assignments based
on questions at the end of each lesson and an online examination at
the end of the course. The course
is priced reasonably at only £335
(around $505) inclusive of registration fee, one-year membership,
course study material, tutor support and one-time examination fee.
For more information, please visit
the courses section of IIBI’s website
www.islamic-banking.com
IIBI never loses sight of the fact
that courses are structured and delivered so that what students learn
will help them to seek employment
in the Islamic financial sector and
also be of practical use in the
workplace.
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IIBI awards post graduate diplomas
The IIBI’s Post Graduate Diploma (PGD) course in Islamic
banking and insurance, offered
since 1994, is highly regarded
worldwide. UK-based Durham
University has accorded this
course recognition as an entry
qualification for its postgraduate
degrees in Islamic finance, including the MA and MSc in
Islamic finance and the Research
MA. Applicants will also have
to fulfil the specific entry qualifications for each specialist degree
programme.

the following students successfully completed their studies:

To date, students from nearly
80 countries have enrolled in the
PGD course. In the period of
January 2010 to March 2010,

❏ Bonnie Chan Siu Man,
legal counsel, Evergo
Holdings Company Ltd,
Hong Kong;

❏ Afzal Sadruddin Kerawalla,
internal audit manager, Key
Energy Services, US;
❏ Peter Ho, trainee solicitor,
Latham & Watkins, UK;
❏ Lavinia Yap, Australia;
❏ Tushar Garg, technology
analyst, Goldman Sachs,
India;

My experience with the course has been
a life-changing one. I realised that there
was more to the course than merely acquiring career-centred knowledge in Islamic banking and insurance. The course
has equipped me with basic Islamic principles of financial transactions that I should
know as a Muslim.
Abdul-Aziz Iddrisu, UK

The course provided me with an insight
into what Islamic banking and takaful are
and how they work. Topics covering how
they compete with their conventional
counterparts are especially of interest,
as Islamic finance is aimed at social and
economic harmony and is very different
from the conventional profit-driven finance industry.
Also, the distant learning mode suits a working adult like me.
The course is highly recommended.
Bonnie Chan Siu Man, Evergo Holdings Company Ltd,
Hong Kong

28 IIBI

❏ Mohamud Hussein Khalif,
head of investment insurance division, ICIEC,
Islamic Development Bank
(IDB) Group, Saudi Arabia;
❏ Ilyas Muhammad Malik,
Habib Bank AG Zurich, UK;
❏ Abdul-Aziz Iddrisu, UK;
❏ Salil Mathur, specialist,
financial institutions,
McKinsey & Company, UAE;
❏ John S Stevens, counsel,
Federal Deposit Insurance
Corporation, US;
❏ Jasmine Razack, Abu Dhabi;

❏ Adil Msatfa, senior financial
consultant, Société Générale
Corporate and Investment
Banking, France;
❏ Aneeka Kanwal, Pakistan;
❏ Salaudeen Jubril Abdullah,
AGM, business development, Superflux International Ltd, Nigeria;
❏ Parshvakumar S Manorkar,
financial management
analyst, Ernst & Young,
Bahrain;
❏ Faheem Aslam, assistant
consultant, M Yousuf Adil
Saleem & Co, Pakistan.

It is one of the finest and most professionally composed courses that I had ever
studied. There is a strong professional
relationship between the IIBI tutors and
the staff and the students. There is a great
sense of responsiveness for each and every
query that is put forward. NewHorizon is
excellent as well.
Tushar Garg, Goldman Sachs, India

The course is extremely well-organised,
reasonably paced and suitable for participants with limited banking, insurance
and investment background. The course
progresses in a logical manner and
makes good use of relevant datasets
and examples.
I was moderately familiar with Islamic banking and finance
operations before I took this course. However, now I feel that I
have a strong foundation and firm grasp of the subject which
should help me in taking the next step towards my career advancement.
Afzal Sadruddin Kerawalla, Key Energy Services, US
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Islamic project financing workshop
The IIBI’s second annual one-day workshop on Islamic project financing, was held in January at
the National Skills Academy for Financial Services, London.
The workshop was led by industry experts
and discussed how Shari’ah-compliant project financing structures offer a real alternative to conventional ones; the most popular
Shari’ah-compliant structures for project
financing; issues that may arise in structuring Islamic project financing transactions
(with the help of case studies); the process
of Shari’ah compliance certification from
Shari’ah supervisory boards (SSB); and role
of syndication in Islamic project financing
transactions.
Project financing is defined as a form of financing projects, primarily based on claims
against the financed asset/project rather
than on the sponsor of the project. It is typically a loan arrangement in which the repayment is derived from the project’s cash
flow on completion, and where the project’s
assets are held as collateral.
In the first session, AKM Ismail, a management consultant with some background in
Islamic finance, provided an overview of
project finance transactions in the conventional market. He listed the key features of
project finance, which include a long time
horizon and therefore a longer payback period for the investment. Such deals necessarily carry various risks including demand,
construction, inflation, operational, political
and foreign exchange risk (for international
deals). Risk analysis involves the analysis of
the risks of an investment project, including
its financial and strategic implications and
taking account of potential variations in
business and economic factors. In project financing, a typical transaction will involve a
financier and a user of a project – a corporate or sovereign entity. Normally, the terms
of lending are based on risk adjusted cash
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flows of the project. There are various factors driving demand for project financing,
primarily economic growth in emerging
markets, population growth and funding
available to develop infrastructure projects.
Ismail pointed out that generally a feasibility study for a project takes about four
months, which also includes the economic
analysis and financing structure of the deal.
However, this timeframe varies depending
on the size and complexity of the project.
Ismail then went on to discuss Islamic project finance and how it differed from the
conventional alternative. Like any other
Islamic finance product, Islamic project financing deals should be free from the interest charges (riba) and excessive uncertainty
(gharar).

able boost to the client’s image and future
opportunities to raise funding at competitive
rates for new projects upon successful completion of the first. There are also enormous
benefits to the investors, which include
higher returns on investment by eliminating
middleman costs (i.e. administrative costs
charged by financial institutions); assetbacked investment; and reduction in the investment risks and insolvency. He noted that
broadly project financing is encouraged
from a Shari’ah perspective as it promotes
economic activities and helps a country to
develop. Islamic finance does provide alternative solutions to conventional finance
provided that Shari’ah principles are applied
with a view to achieving the overall objectives of Shari’ah.

Islamic project finance has the same essential purpose as its conventional counterpart:
financing the project on a non-recourse
basis by structuring the financing around
the project’s own operating cash flows and
assets. It can be used for a broad range of
economic activities including the oil and gas
industries, power generation, infrastructure
projects (e.g. roads, airports) and almost
anything to do with manufacturing, transportation and telecommunication equipment. He explained the contracts of ijara
(leasing), istisna (manufacturing or construction), murabaha (cost plus mark-up)
and mudarabah (partnership), and their use
in Islamic project financing deals.

In the following session, Richard T de
Belder, head of Islamic finance at Denton
Wilde Sapte LLP, an international law firm,
further elaborated the structures commonly
used in Islamic project financing deals –
murabaha, musharakah, ijara, mudarabah
and istisna. Matching customer requirements is the cornerstone of a project financing transaction and it also influences the use
of the particular underlying structure. Mudarabah is a structure in which an Islamic
financier as investor (known as rab-al-maal)
pays funds to the mudarib (usually the customer) to invest as per a business plan. The
mudarib estimates the profit return, but
does not guarantee it. The mudarib is not liable for losses unless caused by gross negligence or wilful default. However, in the
musharakah structure, all partners, including the financier, are required to contribute
to the capital of the project and share the
profits and the losses as per agreement. In
ijara, the financier first buys an existing

He discussed the benefits to clients for using
Islamic project financing which include
avoidance of riba, which is strictly forbidden by Shari’ah principles; it also provides
availability of cheaper capital compared to
bank borrowings. It may lead to a consider-
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asset and then leases it to its client on a
rental arrangement. If the customer wants
financing to construct, for example, an office block or a factory, the use of a typical
ijara would not be possible as no existing
asset is available. Then, a forward lease concept is used; this structure involves fusing an
istisna for the manufacture and delivery of
an asset with an ijarah contract.

experts in Islamic jurisprudence of commercial transactions. Normally, an SSB, consisting of at least three scholars, guides the
financial institution offering Islamic products and services in structuring transactions,
reviewing documentation and auditing
operations. The hiring of the SSB takes
place with the approval of the shareholders
on the recommendations of directors, and
so does the firing.

He also explained sukuk (Islamic bonds)
The Shari’ah certification process involves
and recent issues in the sukuk market. If
assessment and evaluation of the project.
sukuk are used to raise funding for a projEach member of the SSB analyses and evaluect, then a careful analysis of the underlying
ates the project at hand and further inforstructure should be done to look at the pomation is obtained if needed. After this,
tential risk and its mitigation. It is important to establish whether the sukuk is
asset-based or asset-backed; in the latter
IIBI workshop
case, sukuk holders’ returns are linked
to the profit from the underlying project, while in asset-based sukuk, returns
centre on a purchase undertaking by the
sponsor of the project. The distinction
is also very important as it will have
profound implications in case of sukuk
default. In both cases, there is need to
consider whether the transfer of assets
takes place at maturity of the sukuk and
what would be the effect on concession
agreements with governments. Off-take
agreements for the take of all products
produced from the project should also
consultation and discussion with other
be looked at while using sukuk for project
members of the SSB takes places and a decifinancing.
sion is made according to the majority. Generally, the chairman of the SSB has a casting
De Belder explained the issues involved in
vote in case of a draw.
joint financing both by Islamic and conventional financiers, for example, the identificaIn the next session, Ms Aziza Atta, associate
tion of assets for the Islamic finance portion
of the international securities and Islamic
should be clearly defined; the order of disfinance group at Norton Rose, an internabursements and up-front profile of Islamic
tional law firm, discussed the use of sukuk
financing should be considered. In the scefor Islamic project financing deals. She
nario of default, recourse to the asset and
started by defining sukuk in the light of the
the possibility of differing amounts should
AAOIFI guidelines which state that investalso be looked at, as well as collateral and
ment sukuk are certificates of equal value
voting rights issues.
representing undivided shares in the ownerIn the next session, Moilim El-Azhar, associ- ship of tangible assets, usufructs and services or (in the ownership of) the assets of
ate vice president of Shari’ah advisory and
particular projects or special investment acShari’ah compliance at Gatehouse Bank,
tivity. However, AAOIFI does not differentiLondon, discussed the certification process
ate between project finance sukuk, asset
from Shari’ah scholars and potential issues
finance sukuk or other types of sukuk.
from this perspective. Shari’ah scholars are
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AAOIFI classifies sukuk with regard to the
underlying contract.
Then she went on to discuss in detail the
Bahrain Financial Harbour Sukuk, the Gold
Sukuk DMCC and the Sorouh Real Estate
Sukuk. She explained the underlying contracts of these sukuk, how they were structured, and related legal and regulatory
issues in each deal. She also looked at the
arrangement of having fixed and variable
rent in ijara sukuk, and the tradability and
redemption of sukuk.
In the last session, Davide Barzilai, partner
at Norton Rose, shared his insight about
the use of syndicated financing and
related issues in such deals when used
for Islamic project financing. He discussed the use of mudarabah and
wakala structures in syndicated financing deals, governing law as well
as enforceability issues. He noted
that both mudarabah and wakala are
agency arrangements and there is
normally no need to amend the security documentation in the event of
changing the mudarib (in the case of
mudarabah) or the wakil (in case of
wakala). However, a wakil can receive
either a flat fee or a percentage of the
profit, while a mudarib can only receive a percentage of the profit.
He pointed out that many Muslim majority
counties have parallel legal systems. For example, the Shari’ah applies to private life
while commercial codes (in the Middle East
often based on the Napoleonic Code) govern commercial activity. He noted that in
the international banking and commercial
contracts, English law is generally considered as the preferred choice as it has a wellknown and developed jurisprudence and it
is not open to doubt on basis of religious or
philosophical principles.
At the close, certificates were awarded to
participants who came from diverse backgrounds, including bankers, accountants,
lawyers, financial advisors and students
aspiring to build their career in the Islamic
finance industry.
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Promoting Islamic finance
February: Shari’ah
governance in Islamic
finance – issues and
challenges
Compliance with Shari’ah principles is the
backbone of the Islamic finance industry and
any deficiency in the Shari’ah governance will
put the industry at stake. Dr Mohamad Akram
Laldin discussed the importance, existing
structures and future challenges in the Shari’ah
governance space.
Dr Laldin is executive director at the
International Shari’ah Research Academy
for Islamic Finance (ISRA) and also member
of the Central Bank of Malaysia Shari’ah
Advisory Council, Shari’ah Advisory Board of
International Islamic Financial Market (IIFM) and
HSBC Amanah Global Shari’ah Advisory
Board. He also sits on Shari’ah advisory boards
of various domestic and international Islamic
financial institutions.
Dr Laldin holds a PhD in principles of Islamic
jurisprudence (usul al-fiqh) from the University
of Edinburgh, Scotland.
The lecture was chaired by Khairul Nizam,
assistant secretary general of the Accounting
and Auditing Organisation for Islamic Financial
Institutions (AAOIFI).

Dr Laldin started the lecture by stating that
Shari’ah governance is a core issue and of
prime focus in the Islamic finance industry.
Strict compliance with Shari’ah governance
will promote financial stability and transparency, leading to increased public confidence and growth of the industry. According
to AAOIFI, ‘Shari’ah advisors are specialised jurists particularly in fiqh muamalat
[jurisprudence of transactions] and Islamic
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finance entrusted with the duty of directing, reviewing and supervising the activities related to Islamic finance in order to
ensure that they are in compliance with
Shari’ah rules and principles. The views of
the Shari’ah advisor shall be binding in the
specific area of supervision.’
Then he went on to discuss the criteria for
becoming a Shari’ah advisor. In order to
ensure the advisory services provided are
of a high standard, a Shari’ah advisor
should possess considerable knowledge
or mastery in fiqh muamalat and usul alfiqh; sufficient knowledge of current Islamic and conventional finance practices;
deep understanding of maqasid al-Shari’ah
(objectives of Shari’ah); the capability to
derive legal rulings; and sufficient understanding of the issues and problems posed
to the Islamic finance industry. A Shari’ah
advisor should be a bold, trustworthy and
dynamic person with good reputation and
character. He pointed out that in addition
to the above criteria, the members of a
Shari’ah committee should be practising
Muslims who believe in what they preach,
in order to maintain the credibility of their
decisions. This is important, as Islamic finance is not only related to the ‘legal’ aspects of Islam, but it is also part of Islam’s
belief system.
Afterwards, he discussed the whole range
of roles and duties of Shari’ah advisors
which include offering advice to Islamic financial institutions (IFIs) on matters pertaining to Shari’ah issues, involvement in
designing the framework for establishing
an Islamic finance industry, monitoring the
activity and proceeds of the IFIs, providing
training and awareness programs for the
staff of IFIs, supervising the Islamic finance industry, trying to harmonise it with
global practices, representing Islamic finance institutions in forums to allow the
exchange of ideas and sharing of experiences and, lastly, conducting Shari’ah audit
exercises for IFIs.

He pointed out that there must be an adequate framework for the governance of
Shari’ah advisory services which should include provision of Islamic financial statutes,
where possible; provision of Shari’ah governance in the constitutions or articles of association of IFIs; mechanisms to ensure the
independence of Shari’ah advisory services
covering intellectual, structural and financial elements; adequate facilities and access
to information; and clear terms of reference
as well as set of roles and responsibilities for
Shari’ah advisors.
February lecture

He emphasised that there must be a transparent procedure on the appointment and
membership of a Shari’ah advisory committee, required level of qualification, disqualification procedures, clear terms for
termination and resignation, composition
of Shari’ah boards, and their reporting
structure. He highlighted that at present
there are various models followed for Shari’ah advisory committees in various Islamic
finance markets. These range from a central
Shari’ah advisory council at a national level
with various Shari’ah boards at the institutional level, to Shari’ah advisory boards at
the institutional level only, to the outsourcing of Shari’ah advisory services.
He discussed the key challenges faced in the
effective Shari’ah governance of IFIs with
some practical proposals. Firstly, there is the
lack of adequate knowledge and comprehension among Shari’ah scholars about
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modern financial practices. It was observed
that many scholars do not have adequate
knowledge about both aspects. It is vital to
be well versed in both Shari’ah and finance,
as it affects the integrity of the Islamic financial industry.
Secondly, there is also a shortage of Shari’ah
scholars to serve Islamic financial institutions. This will require all the relevant authorities to invest in producing and training
new Shari’ah scholars as well as providing
them with the necessary exposure and experience to be fit and competent for the tasks
that they have to undertake.
The third challenge is to synergise between
the Shari’ah, regulatory, legal, finance and
tax requirements in product development.
More often, the products will face hurdles
from any of those aspects. Therefore, it
increases the tendency to replicate conventional products and modify them to be
offered as Shari’ah-compliant ones. The
fourth challenge is that there is great need
to move towards innovations and providing
Islamic-based services and products. This
is to move away from the prevailing practice
of imitation and replication of conventional
products as the sole focus on Shari’ahcompliant services. This will require
Shari’ah advisors to be more bold and
proactive in conducting research and
product development.
Fifthly, there is a challenge to provide
speedy and timely Shari’ah solutions to the
issues faced by IFIs as delays can translate
into loss of opportunities. However, the
Shari’ah board should not rush in making
ijtihad (making a legal decision by independent interpretation of the legal sources,
the Quran and the Sunnah) or prohibiting a
subject matter without clear understanding
or in-depth research.
The sixth issue is to create balance between
monetary and Shari’ah objectives. The challenge is commonly known as achieving corporate social responsibility (CSR). Islam
promotes comprehensive ethical values and
emphasises social justice, and this entails
more responsibilities which appears to be
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more comprehensive than CSR. Their observance will further lead to the continuous
excellence of business performance and corporate accountability. However, this initiative will fail without continuous effort of
Shari’ah scholars and continuous support
from the IFIs.
The seventh challenge is of secrecy and confidentiality, whereby absence of full disclosure on the part of the financial institutions
can prove to be detrimental to the legitimacy
of products and affect the rights of customers. In addition to that, it is important
to ensure clear and transparent procedures
of decision-making as well as the independence of Shari’ah scholars.
Lastly, there is a knowledge gap in the industry whereby the unique features of Islamic finance and its products are not well
understood and appreciated. Such a gap is
dangerous, as it will leave the Shari’ah
board to work in isolation without the support of various parties, and the industry
shall not have clear aim or direction.
The above list, though not very exhaustive,
reflects that there are many challenges faced
by Shari’ah scholars in fulfilling their role
and responsibilities in serving the Islamic
finance industry. They are required to be
more proactive and need to be assisted by
new, well-trained scholars and other stakeholders of the industry. Dr Laldin shared his
thoughts about the formation of a profes-

Dr Mohamad Akram Laldin
sional body for Shari’ah scholars and related benefits to the Shari’ah governance
function in IFIs.
Dr Laldin concluded the lecture by stating
that a comprehensive Shari’ah governance
framework is vital for the growth and development of the Islamic finance industry.
There is a need for continuous enhancement
of the current framework wherever it is
available as well as Shari’ah advisory services, and it will require the support and cooperation of all stakeholders in the Islamic
finance industry. He stressed that Shari’ah
scholars need to be more dynamic and gain
exposure and experience of modern financial systems, customers requirements and
continuously enhance their knowledge and
skills in order to effectively supervise the activities of IFIs.

The mission of the IIBI is to be a centre of excellence for professional education,
training, research and related activities, to build a wider knowledge base and deeper
understanding of the world of finance promoting the Islamic principles of equity,
socio-economic justice and inclusiveness. The Institute holds regular lectures on topical
issues, delivered by industry experts. Throughout 2010, the IIBI is organising
a number of training workshops to build the skill base and share ideas among
practitioners within the Islamic finance industry. The objective of the Institute’s training
is to fill the human resource gap and to enhance the professional skills of personnel
who are either interested in building their careers or already involved in the Islamic
finance sector. Training programmes are delivered by experienced professionals; the
number of participants is kept small to ensure an interactive environment and provide a
practical learning experience for the participants with the help of suitable case studies.
For more information about upcoming lectures and training programmes,
please visit: www.islamic-banking.com
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A New Financial Dawn:
The Rise of Islamic Finance
by Joseph A. DiVanna and Antoine Sreih. Publisher: Leonardo and Francis Press Ltd,
1st edition (August 2009), IBN-10: 1905687109, ISBN-13: 978-1905687107

This book examines the global economic
crisis in the context of how western markets influence Islamic financial innovation. The authors discuss how market
conditions are creating a fertile seedbed
for the next generation of innovation in
Shari’ah-compliant financial services. The
authors also consider the rising discourse
that Islamic finance could be a replacement for capitalism. The book explores
how Islamic finance differs from conventional finance by reviewing the early results from banks at the vanguard of
product development. Posing the question: Does Islamic finance provide new
ethically based economic cohesion to the
vast underserved Muslim communities?,
this book examines how Islamic banking
has capitalised on innovation over the
past two decades to fulfill its promise of
equality and fairness by rebuilding trust
in banking and financial services. Setting
the stage for future research, the authors
explore rising issues such as Islamic monetary union, alternative forms of currency
and a host of factors that are shaping this
new industry.
The issues are discussed in five chapters.
The first deals with the evolution of Islamic finance. The second deals with innovation and growth; Islamic finance has

transcended borders and regions but many
challenges lie ahead before it can make
that crucial leap from being an interesting
but niche market to being an integral
part of the global financial markets; the
third looks at the potential for additional
growth through emerging economic
centres and financial hubs; the fourth
looks at A New Financial Dawn rising
from new forms of capital in the 21st
century and the role of Islamic financial
innovation on macroeconomics; the final
chapter discusses industry issues and
strategies, both external factors and factors internal to the institution.
According to the authors, an old Arabic
proverb best summarises the state of Islamic finance in early 2009: a promise is
a cloud, fulfillment is rain. In the context
of Shari’ah-compliant banks operating in
the world today, this translates into a simple message; for several years, the Islamic
finance industry has been building capacity to demonstrate to Muslims and nonMuslims the inherent value of Shari’ahcompliant banking products and services.
Currently the industry is maturing to
the point where expansion of Shari’ahcompliant services is only limited by the
ambition and imagination of the banks’
senior management teams.

About the authors
Joseph DiVanna is a banking strategist,
business author, global speaker and
currently MD of Maris Strategies Ltd.
Antoine Sreih is a highly regarded international banker who has been in the banking industry for over 30 years, and is the
CEO of Europe Arab Bank plc, a wholly
owned subsidiary of Arab Bank. He is
also the chairman of Wahda Bank in
Libya which is part of the Arab Bank
group.

IIBI regularly researches the market for books and publications on various aspects of Shari’ah-compliant banking and insurance that may help the IIBI
community to advance their knowledge of Islamic finance. In this series of book reviews, the Institute’s specialists bring you concise and up-to-date
analysis of specialist literature. If you have any questions regarding the reviewed books or would like to suggest a book,
please email iibi@islamic-banking.com or editor@newhorizon-islamicbanking.com
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Islamic banks:
regulation and supervision
Rim Ben Selma Mokni of University of Tunis El-Manar, Tunisia, and Walid Mansour of
University of Sousse, Tunisia, discuss how Shari’ah-compliant financial institutions are
regulated and governed.
Established over forty years ago, modern Islamic finance experienced development with
the rise of globalisation. Today, the activities
of Shari’ah-compliant finance are rapidly
expanding and diversifying. Indeed, this
particular kind of finance succeeded owing
to erudite financial engineering that adopted
premises from Quran and Sunnah. The fast
rate of expansion of this new financial discipline during the past few years has seemed
to illustrate the potential of Islamic finance.
The market, valued between $500 billion
and $700 billion, grows at an annual ten
per cent rate, according to Standard and
Poor’s credit rating agency.
Banking regulation is justified by several
reasons. Due to the asymmetry of information, banks are exposed to the contagion
effect of bankruptcies. Further, several countries use the insurance of deposits which
favours excessive risk taking. Therefore,
an efficient monitoring device can prevent
banks from being involved in excessive risk
taking, which ensures the stability and the
development of the banking system. Also,
it is necessary to enhance confidence by
avoiding unnecessary losses through the
reward or limitation of fraud, mismanagement, over-lending and conflicts of interest.
Why regulate Islamic banks?
The growth and challenges facing the development of the Islamic financial sector in the
global market raised a variety of questions
that are related to public interest with re-
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spect to the jurisdictions in which they operate. This state of affairs led international
agencies, national authorities and political
decision-makers to examine various aspects
of Islamic financial intermediation. The interest was related, among other things, to
the practices of risk management in Islamic
financial institutions, the institutional environment in which they operate, and the
framework of standardisation that governs
them.
The establishment of a suitable framework
of standardisation and monitoring for Islamic banking environment demands the
resolution of several important matters relating to the approaches, instruments, practices and institutions.
It is a challenge for the authorities that face
the duals task of establishing equilibrium
between effective monitoring and enabling
growth targets of the industry. Consequently, the authorities and the industry
should collaborate to conceive an environment of standardisation and monitoring.
Four reasons are basically lying behind the
regulation and supervision of the Islamic
banks:
❏ Systemic considerations are necessary
to establish a system of payment to ensure
economic development. Regulation is required to alleviate the risk of bankruptcy
of the system. Furthermore, financial regulation supports confidence in the financial
system and encourages intermediation. All

these elements ensure the expansion and the
stability of the financial system.
❏ Protecting the interest of depositors
while trying to protect their deposits by
providing them with both insurance and
profitability.
❏ Ensuring the conformity to Islamic principles by making sure that the banks accurately meet the conditions established by
Shari’ah. It is the role of the board of Shari’ah and/or the central bank to ensure such
conformity.
❏ Supporting the integration of Islamic
financial institutions in the international financial system through the participation of
Islamic financial institutions in the financing
of international business and payments. In
this respect, the national and international
regulation must take care of the participation ordered in international payments.
How are Islamic banks regulated?
In the context of the conception of an adequate legal environment, several institutions
were created, such as the Accounting and
Auditing Organisation for Islamic Financial
Institutions (AAOIFI), the International Islamic Rating Agency (IIRA) and the Islamic
Financial Services Board (IFSB).
Created in 1990 in Bahrain, the AAOIFI has
the main mission of developing accounting
standards, audit, governance and ethics, and
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to set up Shari’ah standards common to all
Islamic financial institutions.

Figure 1

Bahrain-based IIRA, launched in 2002, has
as its main objective the valuation and rating of Islamic financial institutions as well
as their products. This task integrates an
evaluation of these institutions and their instruments as well as the probability of failure of these institutions.
IFSB was established in Kuala Lumpur in
2002. It is comprised of the central banks,
the monetary authorities and various active
organisations in the field of the regulation
and supervision of the institutions acting in
the sphere of Islamic finance. The IFSB has
a role to set up a body of standards and best
practices which are additional to the rules of
monitoring enforced by the Basel Committee on Banking Supervision (BCBS).
The relationship between the regulating authorities and the Islamic banks concerning
the respect of the right of establishment and
methods of operation varies across countries. Figure 1 above illustrates approaches
to the regulation of Islamic banks.
Many Islamic banks have adopted international standards. The standards of the IFSB
are largely based on the approach of the
Basel Committee, with some necessary
modifications to fit with the nature and the
characteristics of the Shari’ah-compliant
products. Also, there has been the adoption
of minimum requirements of valuation of
the risk of the capital, and international
standards of accounting.
An effective supervisory system is presented
as a form of off-site surveillance and on-site
examination. The off-site supervision is an
early-warning system that is based on the
analysis of financial data supplied by banks.
It analyses data concerning liquidity, capital
adequacy, credit risk, asset quality, large risk
exposures, market rates, earnings, profitability and balance sheet structure. Supporting schedules may also be requested in
order to provide greater detail of a bank’s
exposure to different types of risk and its
capacity to bear that risk. Most supervisory
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Approaches adopted by countries to
regulate Islamic banking

Islamic banks are
regulated by an
Islamic act

Islamic banks are
governed by a law that
regulates all banks

authorities use various methods of ratio
analyses.
The on-site supervision enables supervisors
to validate the information provided by a
bank during the prudential reporting
process, to establish the diagnosis and identify the cause of a bank’s problems with
an adequate level of detail, and to assess a
bank’s future viability or possible problem.
On-site supervision should help supervisors
to judge the accuracy of a bank’s reports,
overall operations and conditions, the quality and competence of management, and the
adequacy of risk management systems and
internal control procedures, the quality of

Islamic banks are
regulated by a fiduciary
law (e.g. Lebanon,
see Box 1)

the loan portfolio, adequacy of loan provisions and reserves, accounting and management information systems, among other
aspects.
Table 1 on p38 shows the main features of
the Islamic banks located in some countries.
How are Islamic banks governed?
The key question of the corporate governance of a company is how to ensure that
the management will allocate the resources
in the interest of the shareholders. Having
peculiar specificities of the bank, the corporate governance is adapted in the Islamic fi-

Box 1
Lebanon’s fiduciary law
The Lebanese fiduciary law, launched in 1996, is expected to contribute to the development of portfolio investment in Lebanon including investment through Islamic banking.
The unique feature of the Lebanese financial industry has several applications in the domain of Islamic finance and Islamic securitisation. According to this law, existing banks
and authorised financial corporations can create a fiduciary trust under the supervision
of the central bank. The following may be included in a fiduciary contract: movable
goods, investments, funds, stocks and credit instruments. Banks and financial institutions that receive funds from an investor through a fiduciary account cannot invest
these funds in securities issued by companies in which the fiduciary account’s holder has
a particular interest.
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nancial industry. It is about an institution
confronted with the asymmetry of information, particularly on the level of the risk-taking and quality of the credit. The importance
of the corporate governance in the banks
was extended to the depositors. Indeed, the
corporate governance is regarded as the most
important mechanism aiming at controlling
the directors with respect to the mode of use

of the capital. Moreover, the devices of
corporate governance must also guarantee
the interest of the depositors and the shareholders.
The governance in the Islamic banks rests
on two chief principles. Initially, Islamic finance must assure depositors regarding the
conformity of the financial activities. Fur-

Table 1

Country

Main features of Islamic banking supervision system

Bahrain

❏
❏
❏

Regulated by the Central Bank of Bahrain
International accounting standards are mandatory
Each Islamic bank must have a Shari’ah board

❏
❏
❏

Regulated by the Central Bank of Iran
Policy aiming at the adoption of the standards of the capital and control of
Basel and international accounting standards
No Shari’ah board

❏
❏
❏
❏

Islamic banks are regulated by the Central Bank of Kuwait
An independent Shari’ah supervisory board
Adoption of international standards
Adoption of the standards of the capital and control of Basel II

❏
❏
❏
❏

Regulated by the Central Bank of Malaysia
Basel capital requirements and core principles adopted
International accounting standards adopted
Presence of Shari’ah board

❏
❏
❏
❏

Presence of Shari’ah board
Off-site surveillance for Shari’ah compliance
Regulated by the State Bank of Pakistan
Basel Committee capital adequacy requirements and supervisory standards
adopted

Iran

Kuwait

Malaysia

Pakistan

Saudi Arabia

Turkey

❏
❏
❏

Presence of Shari’ah board
Regulated by the Saudi Arabian Monetary Agency
Islamic accounting standards are adopted

❏
❏

Regulated by the Central Bank of Turkey
Basel Committee capital adequacy requirements and supervisory standards
adopted
On-site and off-site supervision concepts and methods exist

❏

UAE

❏
❏
❏
❏
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Regulated by the Central Bank of UAE
Existence of Shari’ah board
Basel Committee capital adequacy requirements and supervisory standards
in place
International accounting standards adopted

ther, it must run the managerial activities
of the shareholders according to the principles of Shari’ah. As for the tools for supervision, they mainly are the council of
Shari’ah that is present in Islamic banks,
which ensures conformity to Islamic law.
In addition, governance is focused on the
need of the shareholders to have the confidence that Islamic banks guarantee their
financial interest to be afforded a stable, efficient financial service. To ensure that its
activities are compliant with the principles
of the Shari’ah, the Islamic banks have to
have structures and processes of governance. Under this heading, the following
aspects can be cited:
❏ The Shari’ah supervisory board operating in the Islamic bank or an external
establishment such as the central bank ensures conformity with the Islamic principles. Each board has the authority to
design and develop instruments that are
Shari’ah-compliant.
❏ Most of the Islamic banks that are consistent with the standards of the AAOIFI
have established an internal structure
(termed the Shari’ah review unit) which is
either independent of the other departments or related to the audit and control
department. The auditors to whom the implementation of the corporate governance
accrues use all the capacity necessary to
make sure that all the financial affairs are
in conformity with Shari’ah.
❏ In addition to the internal structures
and processes, there exist limited mechanisms of external supervision such as rating
agencies.
Conclusion
The crucial role of regulation and governance in an Islamic financial system is still
in the stage of development. Without such
measures it would be difficult to gain the
confidence of investors, and so stability,
solidity and future expansion. These measures must be coupled with actions allowing
for good performance by the Islamic banks
in an environment in perpetual change.
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RATINGS & INDICES

MSCI Emerging Markets Islamic IMI
Below is the performance of the MSCI Emerging Markets Islamic IMI (investable market index)
vs its non-Islamic counterpart since the beginning of 2009, together with sector weights and top
20 largest constituents, provided by MSCI Barra, an indices and risk/return portfolio analytics
provider. Detailed information can be found on MSCI Barra’s website www.mscibarra.com
IMI = Investable Market Index (Large + Mid + Small Cap)

MSCI Emerging Markets IMI vs MSCI Emerging Markets Islamic IMI
(price index levels in USD)

MSCI Emerging Markets Islamic IMI –
Top 20 Constituents
Company

MSCI EM IMI
MSCI EM ISLAMIC IMI

Sector
Sector
Code

MSCI Emerging Markets IMI
Count

Market Cap I n d e x
( M I L L U S D ) We i g h t

MSCI Emerging Markets
Islamic IMI
Count

Market Cap I n d e x
( M I L L U S D ) We i g h t

10

Energy

88

454,280.06

12.96%

36

374,005.08

25.92%

15

Materials

373

520,510.24

14.85%

190

356,031.65

24.68%

20

Industrials

450

286,747.70

8.18%

157

106,349.20

7.37%

25

Consumer discretionary

366

252,392.01

7.20%

122

67,472.42

4.68%

30

Consumer staples

178

207,141.91

5.91%

59

52,963.36

3.67%

35

Healthcare

105

99,324.31

2.83%

48

16,903.18

1.17%

40

Financials

466

808,548.41

23.07%

67

47,829.24

3.32%

45

Information technology

374

468,007.58

13.35%

125

213,709.40

14.81%

50

Telecommunication
services

75

280,539.03

8.00%

32

137,138.25

9.51%

55

Utilities

95

127,061.79

3.63%

44

70,302.43

4.87%

3,504,553.04

100.00%

880

1,442,704.21

100.00%

TOTAL

2570
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Market Cap
(MILL USD)

Weight

SAMSUNG ELECTRONICS CO 70,862.15

4.9118%

PETROBRAS PN

60,182.37

4.1715%

GAZPROM (RUB)

52,795.34

3.6595%

VALE PNA

51, 811.15

3.5913%

PETROBRAS ON

48,840.43

3.3853%

AMERICA MOVIL L

40,992.98

2.8414%

VALE ON

40,160.99

2.7837%

HON HAI PRECISION IND CO

30,573.60

2.1192%

POSCO

29,879.10

2.0710%

CNOOC

28,170.88

1.9526%

RELIANCE INDUSTRIES

27,910.80

1.9346%

LUKOIL HOLDING(RUB)

24,715.56

1.7131%

PETROCHINA CO H

23.562.96

1.6332%

MTN GROUP

21,491.06

1.4896%

SASOL

21,110.02

1.4632%

CHINA SHENHUA ENERGY H 13,890.53

0.9628%

IMPALA PLATINUM HOLDINGS

13,157.51

0.9120%

NORILSK NICKEL MMC(RUB)

12,980.83

0.8998%

CHINA PETRO & CHEM H

12,505.36

0.8668%

NAN YA PLASTIC

10,105.34

0.7004%

TOTAL

635,698.96
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CALENDAR

Diary of events endorsed by the IIBI
April
Dubai

emerging markets of the Middle East, Africa
and South Asia (MEASA) region, and to
discuss various technology related issues
that face the conventional and Islamic finance industry in the region.
Contact: Media Generation Exhibitions Ltd
Tel: +44 (0) 1423 524 545
Email: info@meftec.com
www.meftec.com

June
Singapore

27: Sukuk, Their Applications and
Challenges, London
Third annual one-day workshop to teach
the participants about structures of sukuk
(Islamic bonds) and their compliance with
Shari’ah standards, including those of
AAOIFI, as well as sukuk taxation issues
in the UK.
Contact: Mohammad Shafique
Tel: +44 (0) 20 7245 0404
Email: m.shafique@islamic-banking.com
www.islamic-banking.com

12–13: 5th Annual Middle East Retail
Banking Forum, Dubai
Forum to discuss effective retail banking
strategies for Shari’ah-compliant and
conventional financial institutions in the
Middle East.
Tel: +971 4 609 1576
Email: mehwish.hilal@fleminggulf.com
www.fleminggulf.com
12–13: 5th Annual World Takaful
Conference, Dubai
Conference to chart the future direction of
the Islamic insurance market, to showcase
innovations, and to address the key enablers
that will boost growth in the international
takaful market.
Contact: Andrew Chopra
Tel: +971 4 343 1200
Email: andrew@megaevents.net
www.megaevents.net
20–21: MEFTEC 2010, Bahrain
Held under the auspices of the Central Bank
of Bahrain, conference to focus on the
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May
24–25: 6th Annual World Islamic Funds &
Capital Markets Conference, Bahrain
Conference to discuss new growth horizons
and create new business models and partnerships, in tune with the new economic realities of the Shari’ah-compliant investments
market.
Contact: Andrew Chopra
Tel: +971 4 343 1200
Email: andrew@megaevents.net
www.megaevents.net
24–28: Halal Capital Markets Conference,
London
Conference to focus on investment opportunities that mainstream investment institutions and professionals can offer for the
development of the halal sector both in
Muslim and non-Muslim countries.
Tel: +44 (0) 20 7011 9411
Email: info@lothburyfinancial.com
www.halalcapitalmarkets.com

14–15: World Islamic Banking Conference:
Asian Summit, Singapore
First annual conference to discuss how to
capitalise on new growth opportunities for
the Shari’ah-compliant finance industry in
Asian markets.
Contact: Andrew Chopra
Tel: +971 4 343 1200
Email: andrew@megaevents.net
www.megaevents.net

July
30–1 August: Structuring Innovative
Islamic Financial Products, Cambridge, UK
Fourth annual three-day residential workshop to cover a wide range of highly topical
issues of structuring innovative Shari’ahcompliant financial products.
Contact: Mohammad Shafique
Tel: +44 (0) 20 7245 0404
Email: m.shafique@islamic-banking.com
www.islamic-banking.com
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DIRECTORY

Directory
Volaw Trust & Corporate Services Limited

ERI Banking Software Ltd

www.volaw.com

www.eri.ch I www.olympic.ch

Volaw specialises in the formation of trusts, foundations, companies, limited partnerships
and other fiduciary vehicles, and in providing offshore management and administration
services to such structures established for corporate, institutional and private clients.
Volaw is regulated by the Jersey Financial Services Commission.
With over 25 years experience of working with leading Islamic finance institutions,
Volaw has built a reputation for creating and managing innovative structures for Shari’ahcompliant and conventional funds and structured finance transactions, including Sukuk.

ERI is a large international company, specialised in the conception, design and distribution
of the banking software: OLYMPIC Banking System. Market leader in Luxembourg,
Monaco and Switzerland, with 280 banking clients in over 45 countries and more than
530 highly qualified staff, ERI is recognised as a key player internationally by providing a
proven robust, real-time integrated solution, which clearly meets the needs of the market.
This is proven by the solution being the system of choice of numerous significant international financial groups for their banking networks. ERI also offers a full range of development, implementation, support and maintenance services.

Trevor Norman, Director
Tel: +44 (0) 153 4500 400 Fax: +44 (0) 153 4500 450 Email: TNorman@volaw.com
Templar House, Don Road, St Helier, Jersey, JE1 2TR

Nicholas Hacking
Tel: +44 (0) 207 987 4859 Fax: +44 (0) 207 5385 547 Email: ldnmkt@ldn.eri.ch
Exchange Tower, Building 1 suite 6.01, Harbour Exchange Square, London, UK, E14 9GE

EIIB
www.eiib.co.uk

Path Solutions
www.path-solutions.com

EIIB was incorporated in January 2005 and received authorisation by the FSA in March
2006. In April 2006, EIIB opened for business, and in May 2006 completed its IPO and
was admitted to London’s AIM market. In November 2006, EIIB opened a representative
office in Bahrain. EIIB’s mission is to achieve excellence in the provision of Shari’ahcompliant investment banking products and services. Headquartered in London, EIIB's
range of products and services include the following Shari’ah compliant investment
banking activities:
❏ Islamic Treasury and Capital Markets
❏ Asset Management, including Private
Banking

❏ Structured Trade Finance
❏ Private Equity and Corporate Advisory
❏ Shari’ah Advisory.

Louise Protain, PA to the Chief Executive Office
Tel: + 44 (0) 207 8479 924 Email: Louise.Protain@eiib.co.uk
131 Finsbury Pavement, London, UK, EC2A 1N

International Computer Systems (ICS)
www.banks-solutions.com
ICS is dedicated to software development and integration for the banking industry since
1978, one of the leading companies in the field of banking automation technologies
and services. Its Integrated Banking Solution, BANKS® is a complete, integrated and
modular system that includes full delivery channels support, built on an open platform in
a web-based browser environment and available on many environments. Handle Islamic
Banking, Retail, Wholesale, Corporate, Investment and Commercial Activities with
Business Process Management and Prebuilt Business Intelligence layers, CRM, Risk
Management and Basel II.
Wail Malkawi, VP Business Development
Tel: +44 (0) 208 6815 421 Fax: +44 (0) 208 6881 673 Email: wailmal@icslondon.com
The Courtyard, 14a Sydenham Road, Croydon, Surrey, UK, CR0 2EE

www.newhorizon-islamicbanking.com

Path Solutions is a worldwide provider of Islamic and Investment software solutions for
the global finance industry and in specific the Islamic finance industry. It is the 1st and
only banking software firm to be recognised and certified by the Accounting and Auditing
Organisation for Islamic Financial Institutions. Path offers a wide range of Islamic,
AAOIFI-certified and IAS-compliant integrated software covering Core Banking, Investment and Private Equity, Treasury, Funds Management, etc. Path Solutions is headquartered in Kuwait, with offices in Beirut, Manama, Karachi, London, Kuala Lumpur and
Riyadh.
Agnes Carrasco, Administration Manager
Tel: +965 2482 4600 Email: Acarrasco@path-solutions.com
Kuwait Red Crescent bldg, 3rd floor, Al Jahra Street Shuwaikh. P.O.Box 592 Safat 13006

To advertise here, please contact:
Paul Minister
IBS Intelligence
8 Stade Street
Hythe, Kent UK
CT21 6BE
Tel: +44 (0) 1303 262 636
Fax: +44 (0) 1303 262 646
Email: paulm@ibsintelligence.com
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GLOSSARY

arboun
A non-refundable down payment for attaining the right
to buy goods at a certain time and certain price in
future; if the right is exercised, it becomes part of the
purchase price.
bai
Sale.
bai al-dayn
Sale of debt. An overwhelming majority of scholars
agree that debt cannot be sold for money, except at its
face value, but can be sold for goods and services.
bai al-ina
Buying an object for cash then selling it to the same
party for a higher price whose payment is deferred so
that the purchase and sale of the object serves as a ruse
for lending on interest.
bai bithaman ajil
Sale of goods on a deferred payment basis – credit sale;
another term used for such sales is bai muajjal.
Equipment or goods requested by the client are bought
by the bank which subsequently sells the goods to the
client at an agreed price which includes the bank’s
markup (profit).
fatwa
A ruling made by a competent Shari’ah scholar on a
particular issue, where fiqh (Islamic jurisprudence) is
unclear. It is an opinion, and is not legally binding.
fiqh muamalat
Islamic commercial jurisprudence, jurisprudence of
financial transactions or the rules of transacting in a
Shari’ah-compliant manner.
gharar
Lit: uncertainty, hazard, chance or risk. Technically, sale
of a thing which is not present at hand; or the sale of a
thing whose consequence or outcome is not known; or
a sale involving risk or hazard in which one does not
know whether it will come to be or not.
halal
Activities which are permissible according to Shari’ah.
haram
Activities which are prohibited according to Shari’ah.
ijara
A leasing contract under which a bank purchases and
leases out a building or equipment or any other facility
required by its client for a rental fee. The duration
of the lease and rental fees are agreed in advance.
Ownership of the equipment remains in the hands of
the bank.
istisna
A contract of acquisition of goods by specification
or order, where the price is fixed in advance, but the
goods are manufactured and delivered at a later date.
Normally, the price is paid progressively in accordance
with the progress of the job.
kafala
Lit: responsibility or suretyship. It is a covenant or
pledge given.
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maysir
Gambling – a prohibited activity, as it is a zero-sum game
just transferring the wealth not creating new wealth.
mudarabah
A form of business contract in which one party brings
capital and the other personal effort. The proportionate
share in profit is determined by mutual agreement at the
start. But the loss, if any, is borne only by the owner of
the capital, in which case the entrepreneur gets nothing
for his labour.
mudarib
In a mudarabah contract, the person or party who acts
as the entrepreneur.
murabaha
A contract of sale between the bank and its client
for the sale of goods at a price plus an agreed profit
margin for the bank. The contract involves the purchase
of goods by the bank which then sells them to the client
at an agreed mark-up. Repayment is usually in
instalments.
musharakah
An agreement under which the Islamic bank provides
funds which are mingled with the funds of the business
enterprise and others. All providers of capital are entitled
to participate in the management but not necessarily
required to do so. The profit is distributed among the
partners in predetermined ratios, while the loss is borne
by each partner in proportion to his contribution.
musharakah, diminishing
An agreement which allows equity participation and
sharing of profit on a pro rata basis, but also provides
a method through which the bank keeps on reducing its
equity in the project and ultimately transfers the
ownership of the asset to the participants.
qabd
Taking possession.
qimar
Lit: gambling. Technically, an agreement in which
possession of a property is contingent upon the occurrence
of an uncertain event. By implication it applies to those
agreements in which there is a definite loss for one party
and definite gain for the other without specifying which
party will gain and which party will lose.
rab-al-maal
In a mudarabah contract, the person who invests the
capital.
riba
Lit: increase or addition. Technically, it denotes
any increase or addition to capital obtained by the lender
as a condition of the loan. Any risk-free or ‘guaranteed’
rate of return on a loan or investment is riba. Riba, in all
forms, is prohibited in Islam. Usually, riba and interest
are used interchangeably.
salam
A contract in which advance payment is made for goods
delivered later on.
Shari’ah
Refers to laws contained in or derived from the Quran

and the Sunnah (practice and traditions of the Prophet
Muhammad, PBUH).
Shari’ah board
An authority appointed by an Islamic financial
institution, which supervises and ensures the Shari’ah
compliance of new product development as well as
existing operations.
Sunnah
It refers to the sayings and actions attributed to
Prophet Muhammad (PBUH).
sukuk
Similar characteristics to that of a conventional
bond with the key difference being that they are
asset backed; a sukuk represents proportionate
beneficial ownership in the underlying asset. The
asset will be leased to the client to yield the return
on the sukuk.
tahawwut
Hedging.
takaful
A form of Islamic insurance based on the Quranic
principle of mutual assistance (ta’awuni). It provides
mutual protection of assets and property and offers
joint risk sharing in the event of a loss by one of its
members.
taqaabud
reciprocal taking possession of commodity and its
monetary equivalent by buyer and seller respectively.
ujra
The financial charge for using services (wage, salary,
allowance, commission, fee).
wa’ad
A promise to buy or sell certain goods in a certain
quantity at a certain time in future at a certain price.
It is not a legally binding agreement.
wadiah
Custody. Lit: safekeeping. In Islamic banking, wadiah
refers to deposited property.
wakala
A contract or agency in which one person appoints
someone else to perform a certain task on his behalf,
usually against a certain fee. The agent (wakil) is
allowed to generate an income for himself in excess
of the minimum agreed upon returns as agreed with
rab-al-maal (investor of the capital).
waqf
An appropriation or tying-up of a property in
perpetuity so that no propriety rights can be exercised
over the usufruct. The waqf property can neither be
sold nor inherited nor donated to anyone.
zakat
A religious obligation on Muslims to pay a prescribed
percentage of their wealth to specified categories in
their society, when their wealth exceeds a certain
limit. Zakat purifies wealth. The objective is to take
away a part of the wealth of the well-to-do and to
distribute it among the poor and the needy.
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