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The Islamic finance industry has grown from about $400 billion 
(US) in 2005/06 to exceed $2 trillion (US) in 2015/16.  The 
challenge will continue to be how to sustain this rate of  growth 
through the next decades.  Encouraging more Muslims to use 
Islamic financial institutions and move away from conventional 
banks would seem an obvious avenue for growth, but this 
requires Islamic financial institutions to focus on convincing 
them that their products are genuinely Shari’ah compliant and 
not a repackaging of  conventional investment products, where 
the primary motive is maximising profit.  While low levels of  
income may be an issue in many countries with large Muslim 

populations, the cooperative and welfare objectives of  Islamic finance can play a 
significant part in improving the economic conditions in such countries; witness the 
mobilisation of  deposits in Bangladesh by Islami Bank Bangladesh and the livestock 
takaful policies being offered in Kenya (see ‘Africa – The Growing Takaful Industry’ in this 
issue).  These and other similar initiatives along with the backing of  the governments 
of  Muslim majority countries offer real potential to accelerate growth for the Islamic 
finance sector.

One of  the avenues being pursued by some organisations in Muslim majority 
countries is to spread their appeal into the ethical/sustainable/green finance market, 
rather than to Muslim populations alone.  The problem here, however, is that 
Shari’ah compliance is not necessarily ethical, sustainable or green.  For example, 
investments in organisations involved in the oil and gas industry would be perfectly 
acceptable in Shari’ah terms, but they would not necessarily be acceptable to ethical/
green/sustainable investors on the grounds that hydrocarbons are harmful to the 
environment.  Interestingly, as Professor Habib Ahmed, Sharjah Chair in Islamic 
Law and Finance in the Business School at Durham University UK, pointed out in 
his IIBI lecture in September 2017, Shari’ah requires the promotion of  welfare and 
the prevention of  harm.  On those grounds hydrocarbon investments should also be 
haram, along with alcohol, pork, gambling, weapons, etc.

Above all, however, Muslim and non-Muslim customers and investors need to be able 
to have trust in the probity of  the Islamic finance industry.  The Dana Gas sukuk 
debacle, discussed from several points of  view in this issue, will have done nothing to 
enhance the global reputation and sustainability of  the Islamic finance industry, even 
if, as seems likely, some sort of  agreement is finally reached between Dana Gas and 
the sukuk investors.  Whether you take the view that Dana Gas cynically manipulated 
changes in UAE law to retrospectively try to renege on a legitimate debt in order to 
get out of  a difficult financial situation or not, the case does highlight the need for 
stronger international standards for Islamic financial instruments, as well as renewed 
emphasis on the integrity of  the people who manage the industry.
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Islamic Banking Products and Services Attract 
Non-Muslims in the UAE 

NEWS

UAE consumer uptake and perception 
of  Islamic banking products and 
services has risen for the third 
consecutive year, according to research 
carried out by Emirates Islamic.  The 
results of  the 2017 survey show that 
more than half  (52%) the population 
of  the UAE currently have an Islamic 
banking product, an increase of  5% on 
the inaugural 2015 survey.  Significantly, 
there has been a 7% increase in the 
adoption of  Islamic products by non-
Muslim bank customers.

The research has also shown a steady 
increase in the average UAE consumer 
perception of  Islamic banking products 
and services, also rising by 5% from 
2015.  The research revealed a distinct 
closing of  the gap in how Islamic Banks 
are perceived in relation to conventional 

banks – particularly when it comes 
to being technologically advanced 
and innovative and offering superior 
customer service.  Islamic banks are 
also regarded as more trustworthy, 
more community minded and more 
financially sound than conventional 
banks.

Wasim Saifi, Deputy CEO-Consumer 
Banking and Wealth Management at 
Emirates Islamic concluded: ‘This year’s 
Islamic banking Index has highlighted 
the opportunity for continued growth 
and increased share of  the market for 
Islamic banking in the UAE.  This 
is particularly encouraging when 
looking at the increase in uptake of  
Islamic banking products and services 
by non-Muslim customers.  There 
is also untapped potential when it 

comes to Muslim customers who have 
traditionally perceived conventional 
banks to be more innovative and 
technologically advanced.  The gap is 
closing here too.  Digital innovation 
is an area that Emirates Islamic will 
continue to focus on, in order to 
provide best-in-class banking products 
and services and a truly superior 
customer experience.  Moving forward, 
we will continue to play our pioneering 
role in the Islamic banking sector, 
helping further increase the adoption of  
Islamic banking products in the UAE.’

As if  to underline the survey it was 
reported by the UAE’s central bank that 
Islamic banking assets in the UAE grew 
by 6% in the first 10 months of  2017, 
accounting for 20.2% of  all banking 
assets in the UAE.

IMF Endorse IFSB Core Principles for 
Islamic Finance Regulation 
The Islamic Financial Services Board 
(IFSB) has welcomed the decision of  
the International Monetary Fund (IMF) 
Executive Board’s recent endorsement 
of  the IFSB ‘Core Principles for Islamic 
Finance Regulation’ (CPIFR) for the 
banking sector and their assessment 
methodology for the purposes of  
undertaking financial sector assessments 
and preparing Reports on the 
Observance of  Standards and Codes 
(ROSCs) from January 2019, for both 
fully Islamic banking systems as well as 
systemically significant Islamic banking 
systems in dual banking markets.

The Secretary-General of  the IFSB, Dr. 
Bello Lawal Danbatta remarked, ‘The 
IFSB welcomes the IMF Executive 
Board’s recent endorsement of  the 
IFSB CPIFR for the banking sector and 
associated assessment methodology as 

a part of  its surveillance programme for 
the banking sector globally.  Similarly, 
the IFSB remains ready to support 
the Executive Board’s call for stronger 
efforts to strengthen the regulatory and 
supervisory frameworks to promote 
financial stability and sound development 
in countries where Islamic banking 
services are being offered.’

Dr. Danbatta further added, ‘The IMF 
Executive Board’s statement reflects 
the high-level emphasis and efforts 
undertaken here at the IFSB in response 
to international developments with a 
series of  next-generation prudential 
standards and guiding principles that 
align global regulatory frameworks with 
the specificities of  Islamic finance.  
Our work programme in recent 
years and years to come placed high 
priority on developing standards that 

placed emphasis on higher and better 
quality capital and liquidity buffers in 
institutions offering Islamic financial 
services (IIFS), and an increased focus 
on the supervisory review process, 
macroprudential regulation and 
stress testing exercises – while being 
complementary to the standards issued 
by the Basel Committee on Banking 
Supervision (BCBS), the International 
Organisation of  Securities Commissions 
(IOSCO), and the International 
Association of  Insurance Supervisors 
(IAIS).’

The IMF’s Executive Board highlighted 
that the CPIFR will complement the 
international architecture for financial 
stability, while providing incentives for 
improving the prudential framework 
for the Islamic banking industry across 
jurisdictions.  Similarly, the CPIFR will 
be relevant for the macro-financial 
approach to supervisory standards 
assessments undertaken by the IMF and 
the World Bank.’  
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IFSB Addresses Recovery, Resolution 
and Insolvency Issues
The Islamic Financial Services Board 
(IFSB) has issued a working paper 
entitled, ‘Recovery, Resolution and 
Insolvency Issues for Institutions 
offering Islamic Financial Services (IIFS)’ 
(WP-07).  WP-07 sheds light on several 
legal, structural and operational issues in 
the context of  recovery, resolution and 
insolvency for IIFS and endeavours to 
make policymakers, regulators, deposit 
insurance providers and individual 
institutions aware of  these challenges.  
While observing that the overarching 
issue for the resolution and insolvency 
of  IIFS from a structural, procedural and 
juridical perspective is the requirements 
of  Shari’ah, the working paper examines 
these aspects in greater detail.  As a 
result, the working paper reiterates the 
need to harmonise Shari’ah principles of  
recovery and resolution plans as well as 
bankruptcy and insolvency frameworks 
that are currently embodied in the 
existing legal systems.

The Acting Secretary General of  the 
IFSB, Mr. Zahid ur Rehman Khokher 
commented, ‘WP 07 represents the third 
and final paper in the IFSB’s working 
paper series on financial safety nets.’  
He observed that ‘in the IFSB-IDB-
IRTI joint report on Islamic Finance 
and Global Financial Stability issued in 
April 2010, effective crisis management 
– including recovery and resolution 
frameworks – was considered a key 
building block of  Islamic financial 
infrastructures, in addition to the 

Shari’ah-compliant lender-of-last-resort 
facility and Shari’ah-compliant deposit 
insurance schemes.’  He further noted, 
‘While the latter two safety nets have 
been addressed by the IFSB in earlier 
working papers WP-01 (April 2014) 
and WP-06 (March 2016), we are glad 
that this cross-sectoral study offers 
deep insights on various dimensions 
of  resolution and insolvency issues 
faced by institutions offering Islamic 
banking, Islamic capital market and 
takaful services as well as their products.’  
With the completion of  this research 
series, Mr. Zahid announced, ‘Soon, 
the IFSB plans to commence work on 
providing more detailed guidance on 
the implementation of  key pillars of  
the financial safety net for the Islamic 
finance industry, thus strengthening the 
IFSB’s role in promoting the stability and 
resilience of  this sector globally.’

WP-07 also examines the applicability 
of  the Financial Stability Board’s Key 
Attributes of  Effective Resolution Regimes for 
Financial Institutions and other relevant 
international standards on this subject 
for IIFS and identifies the gaps in their 
implementation, since these international 
standards do not take cognisance 
of  unique characteristics of  these 
institutions. Overall, the objectives of  
WP-07 are to:
• review the requirements of  a 

robust recovery and resolution 
framework through literature 
review and jurisdictional analysis;

• consider and analyse key 
recovery, resolution and 
bankruptcy principles in the 
context of  Islamic finance 
industry practices and Shari’ah 
requirements; and

• indicate specific issues that 
require further consideration 
by regulatory authorities/
policymakers and IIFS 
regarding recovery, resolution 
and bankruptcy.

Furthermore, WP-07 examines the 
possibilities of  adopting self-insured 
structures and mechanisms to help 
safeguard the IFSI.  In this regard, 
bail-in features embedded in Additional 
Tier 1 and Tier 2 sukuk from regulatory 
and Shari’ah perspectives are discussed 
in detail.  The paper also attempts to 
investigate whether the bail-in concept 
of  a mandatory debt write-down by a 
resolution authority is compatible with 
Shari’ah.

WP-07 also examines the treatment 
of  investment account holders in an 
insolvency and the treatment of  the 
profit equalisation reserve (PER) and 
investment risk reserve (IRR) funds 
in this scenario.  The discussions also 
highlight Shari’ah debates as to whether 
any profit-sharing investment accounts 
should be afforded a Shari’ah-compliant 
deposit insurance scheme, given their 
risk-sharing nature.  The paper also 
focuses on the recovery and resolution 
aspects for debt-based contracts in 
Islamic finance, since a majority of  
global Islamic banking assets are based 
on these contracts.

Bahrain Set to Tighten Reporting 
Requirements for Islamic Banks
The Central Bank of  Bahrain (CBB) is 
to publish a consultation paper in the 
first quarter of  2018 aimed at tightening 
the requirements for Islamic banks 
to measure and report their exposure 
to financial risk.  The objective is to 

underpin the Kingdom of  Bahrain’s 
ambition to become the pre-eminent 
Islamic banking centre in the Middle 
East.  The new regulations are 
expected to come into force in the 
second half  of  2018.

The regulations will address the issues of  
adequate profit equalisation and investment 
risk reserves 
and new 
standards 
for the 
management 
of  unrestricted 
investment 
accounts.  Bahrain Waterfront 

and Financial District
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The Pakistan Mercantile Exchange Limited 
(PMEX), the country’s only multi-commodity 
futures exchange, has facilitated the country’s 
first electronic murabaha transaction, which 
it is claimed will in essence pave the way for 
an Islamic money market.  Meezan Bank was 
the Shari’ah technical services provider for 
the development of  this Shari’ah-compliant 
trading platform at PMEX.

The State Bank of  Pakistan (SBP) had earlier 
allowed banks to conduct transactions on the 
PMEX Shari’ah Compliant Trading Platform 
(SCTP) in a limited capacity for a pilot 
period of  three months.  The first electronic 
commodity murabaha transaction was 
conducted between Meezan Bank Limited 
(MEBL) and Dubai Islamic Bank Pakistan 
Limited (DIBPL) on December 26, 2017.
This achievement has the potential to bring 

to manage their liquidity needs but 
would also provide an opportunity 
to banks as well as the government 
to meet their financial needs in a 
Shari’ah-compliant manner and 
will enable SBP to offer Shari’ah-
compliant liquidity management 
solutions to banks.’

Meezan Bank’s President and 
CEO, Mr. Irfan Siddiqui said, 
‘Management of  excess liquidity 
has always been a key challenge 
for Islamic banks.  This product 
provides an avenue through 
which not only banks, but also the 
government will be able to raise 
liquidity, with ease, in a 
completely Shari’ah-compliant 
manner.’

Pakistan’s First Electronic Murabaha Transaction

Malaysia Building Society Berhard 
Secure Islamic Banking Licence 
Through its acquisition of  Asian Finance 
Bank (AFB), Malaysian Building Society 
(MBSB) has secured an Islamic banking 
licence.  The deal worth RM644.95 million 
($152.5 million) will make Malaysian Building 
Society the second largest standalone Islamic 
lender in Malaysia after Bank Islam Malaysia.  

The new entity is expected to be up and 
running in the second quarter of  2018 with 

Islamic assets of  RM42 billion.  
Assets will increase as MBSB converts 
existing conventional loans (estimated 
to be worth RM5 billion) to Islamic 
loans.  Any non-core assets that 
cannot be converted will be sold 
off  to third parties.  It will probably 
take between two and three years to 
convert or dispose of  all conventional 
assets

AFB will be rebranded and will 
continue to run the banking 
arm of  the new business.  It is 
expected to be composed of  70% 
retail banking and 30% corporate 
banking.  It is expected to have 
a significant impact on the 
competitive scene in Malaysian 
banking, although this impact 
is unlikely to be immediate, 
due to restructuring and the 
conversion or disposal of  residual 
conventional banking assets 
belonging to MBSB.

Malaysia to Launch Islamic Digital Economy Framework
In December 2017 Malaysia announced 
that it would be launching an Islamic 
Digital Economy Framework in March 
2018.  The aim is to support the 
funding and financing of  halal business 
in Malaysia by attracting investors and 
venture capital.  (Malaysia already has 
a digital framework for conventional 
business.)

Key to this development is Malaysia 
Digital Economy Corporation (MDEC), 
a government-backed organisation, 

which is working with other bodies such 
as the government’s Department of  
Islamic Development and independent 
Shari’ah advisory firm, Hall Amanie Sdn 
Bhd.  The initiative will be supported 
by Bank Negara, Malaysia’s central 
bank and the Securities Commission of  
Malaysia, as well as a number of  other 
government agencies.

It is hoped that the framework will 
reassure entrepreneurs that funds 
are coming from Shari’ah-compliant 

sources and from organisations that 
are committed to supporting the halal 
economy.  Halal certification will also be 
part of  the framework.

Norhizam Abdul Kadir, vice president 
of  Growth Ecosystem Development 
at MDEC indicated that three venture 
capital firms have already expressed 
interest in the project.  They are 
Kuala Lumpur-based Captii Ventures, 
Singapore-based Quest Ventures and 
Jakarta-based Ethis Ventures.

Islamic banks on a par with their 
conventional counterparts in terms 
of  managing excess liquidity in 
a convenient, transparent and 
Shari’ah-compliant manner.  Islamic 
Financial Institution’s (IFI’s) can 
utilise this facility to deploy liquidity 
to all potential segments, including 
the government.  The Exchange 
has ensured, in consultation with its 
Shari’ah Advisor, Dr. Imran Usmani, 
that the product is completely 
Shari’ah compliant.  The product 
has been vetted by the Shari’ah 
Board of  the State Bank of  Pakistan 
(SBP).   

Dr. Imran Usmani, commented 
‘This product will not only allow the 
country’s Islamic financial industry 
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In November 2017, India’s Economic Times 
reported that the Reserve Bank of  
India (RBI) has decided not to proceed 
with proposals for the introduction of  
Islamic banking in the country.  The 
statement came in reply to an RTI 
(Right to Information) enquiry from 
the Economic Times.  Their statement to 
the effect that all citizens have wide and 
equal opportunities to access banking and 
financial services, ignores the fact that 
many Muslims are not comfortable with 
conventional financial institutions, whose 
practices are not Shari’ah compliant, most 
notably on the issue of  riba.

The Saudi Arabian central bank, SAMA 
(Saudi Arabian Monetary Agency) has 
been admitted to membership of  AAOIFI 
(Accounting and Auditing Agency for 
Islamic Finance).  SAMA has not clarified 
whether it would adopt all AAOIFI 
standards or just some of  them.  It has 
also not clarified whether it will make 
AAOIFI standards enforceable.

Pakistan’s National Savings is expected 
to launch an Islamic savings product early 

in 2018.  According to Pakistan’s The News 
the minimum investment will be Rs10,000 
with no maximum, a one-year maturity and 
monthly profit payments.  The final hurdle 
before the product is launched will be 
federal cabinet approval.

In the 12 months to the end of  September 
2017, Oman’s Islamic banks and window 
operations posted year-on-year growth of  
31.82% in financing and 40% in deposits.  
Total assets stood at OMR3.6 billion, which 
is 11.6% of  total banking assets in the 
country.

The official opening of  Trustbank 
Amanah, the first Islamic bank in 
Suriname and the region, took place 
in early December 2017.  The vision of  
Trustbank Amanah is sustainable financial 
growth through ethical banking.  This is 
aimed at ensuring sustainable economic 
growth.
 
Fitch Ratings in a recent report have 
suggested that Turkey’s state-owned 
Islamic banks are likely to need further 
injections of  capital.  They cite the 
sensitivity of  capital ratios to further 
non-performing financing growth and the 

depreciation of  the Turkish lira as 
the main reasons.

Bahrain’s Al Baraka Banking group 
and the Moroccan Bank for Foreign 
Commerce of  Africa (BMCE) have 
launched a new Islamic bank in 
Morocco, Bank Al Tamweel wa 
Inma (BTI) Bank.  Headquartered in 
Casablanca the bank plans to have 37 
branches by 2022.

Egypt’s Grand Mufti Shawki Allam 
has issued a fatwa stating that trading 
in Bitcoin is unlawful.  He likened 
the trading in cryptocurrencies 
to gambling, which is, of  course, 
forbidden under Islamic law.  

In April 2018 Afghanistan’s Central 
Bank granted a license to the first 
fully-fledged Islamic bank in the 
country, the Islamic Bank of  
Afghanistan (IBA).  The IBA had 
operated as a convention bank 
since 2009 and was known as the 
Bakhtar Bank.  With a network of  59 
branches, the IBA has paid-up capital 
of  $25 million and deposits of  $187 
million at the end of  2017.

In Brief

Islamic Banking Goes Under the Radar in India
The Indian state of  Kerala made an 
attempt to establish Islamic banking in 
2009, but was ultimately stopped due to 
objections from a number of  sources 
including the Reserve Bank of  India 
(RBI).  Now the dominant partner in 
the governing coalition in Kerala, the 
Communist Party of  India (CPI), believes 
it has found a way to circumvent Indian 
banking regulations by establishing a 
Shari’ah-compliant bank as a primary co-
operative society.

Primary cooperative societies are typically 
formed at village or town level and 
have been mainly aimed at providing 
small loans to the agricultural sector.  
In Kerala they operate under the State 
Cooperative Societies Act 1969 under 

the administrative control of  the State 
government.  

The new bank, Halal Fayida Co-
operative Society, was inaugurated 
on 24 December 2017.  It will not 
charge or pay interest; will operate on 
ethical principles and avoid investing in 
industries such as gambling and alcohol.  
The bank is backed by 21 minority 
organisations that are the shareholders in 
the new venture.

A Marxist political party and Islamic 
banking might seem like odd bedfellows, 
but there are gains for both members 
of  this arrangement.  The advantage 
for Muslims who shun interest-based 
banking is obvious.  The CPI is hoping 

to mobilise capital that is currently 
held outside the banking system to 
help with infrastructure development.  
It may also hope to gain political 
support from the Muslim community, 
who have been suspicious of  the 
atheist CPI.

It will be interesting to see whether 
the central government and/or the 
RBI react to this move.  There have 
been attempts, for example, to bring 
primary cooperative societies under 
the aegis of  the Indian tax system in 
the past.  According to a report in 
The Times of  India the move is almost 
certain to face legal challenges from 
amongst others the Bharatiya Janata 
Party (BJP).



NEWHORIZON  July to December 2017 

www.islamic-banking.com IIBI 9

SUKUK UPDATE

Sukuk Update
hearing in the UAE timetabled for 25 
December.  In the event this hearing did 
not take place.

In April 2018, the English High Court 
blocked Dana from making dividend 
payments unless it put aside monies to 
redeem the sukuk.  It also prohibited 
Dana Gas from increasing its debt by 
more than $25 million.  In a tit-for-tat 
action the Sharjah courts suspended the 
English injunction.

Shortly after this seeming impasse 
developed, Reuters reported that Dana 
Gas was close to doing a deal with 
bondholders, which would end the 
litigation and restructure the debt.  The 
report suggested that this deal would be 
complete by the end of  July 2018.

That is where the matter stands and it is 
anybody’s guess whether this reported 
deal will go ahead or whether the 
dispute between Dana Gas and its 
bondholders still has legs.  It is to be 
hoped agreement can be reached.  Not 
only has the whole proceeding been 
unedifying, it has undoubtedly damaged 
confidence in the sukuk market.  The 
market will recover, but that recovery 
will come sooner if  the argument can 
be settled to everyone’s satisfaction and 
sooner rather than later.

This issue contains two articles on the legal 
implications of  the dispute.  The first is by Imran 
Benson, a London-based barrister.  The second is 
by another London-based barrister, Rupert Reed 
QC.

Luxemburg Issue Sovereign 
Sukuk
Luxemburg became the first country in 
the European Monetary Union to issue 
a sovereign sukuk in October 2017.  The 
€200 million Euro-denominated, 
five-year sukuk was more than two times 

The Ongoing Saga of  the Dana 
Gas Sukuk 
In November 2017 the English High 
Court ruled in favour of  bondholders in 
the Dana Gas sukuk dispute.  Mr Justice 
Leggatt ruled that the terms of  the sukuk 
obliging Dana Gas to repay bondholders 
were valid.  (The vast majority of  sukuk 
sold to international investors are written 
under English law.)  He said that challenges 
to the purchase undertaking behind the 
bond were ‘unfounded’ and that the 
agreement was ‘valid and enforceable’.  
This judgement was upheld in February 
2018 and further appeals were ruled out by 
the English courts.

Dana Gas decided to challenge the 
rulings on the grounds that some of  its 
shareholders had obtained an injunction in 
a UAE court preventing Dana Gas from 
taking part in the UK court proceedings 
with the express objective of  frustrating 
the UK court action.  The challenge was 
based on the refusal of  the English court 
to postpone the hearing until Dana Gas’s 
application for permission to appear and 
to defend its position had been decided 
in the UAE courts.  (There had already 
been postponements in the UAE courts, 
to which the English court had responded 
by postponing its own hearings.  Mr 
Justice Leggatt had refused any further 
postponements, describing the Dana Gas 
request for a further postponement as ‘a 
step too far’.)

In early December Dana Gas succeeded 
in getting the injunction issued in the 
Sharjah Court, which prevented Dana Gas 
being represented in the English High 
Court, lifted.  As a consequence, Dana 
Gas decided to appeal the English High 
Court ruling.  At the same time they were 
attempting to get the injunction granted by 
the English High Court, which prevents 
Dana Gas from pursuing court proceedings 
in the UAE, lifted.  This was crucial to the 

oversubscribed.  In geographical 
terms 61% of  the issue was taken 
up by investors in the Middle East 
and North Africa, 20% in Europe 
and 19% in Asia.  The 29 investors 
comprised 50% central banks and 
official institutions, 40% banks 
and 10% asset managers.  The 
profit rate is 0.436%.  The sukuk 
has been listed and will be traded 
on the Euro MTF Market of  the 
Luxemburg Stock Exchange.

Sukuk Market Rebounds 
from 2015 Low
According to a report from 
Moody’s Investors Service 
published in early December 
2017, the global sukuk market will 
continue to rebound from a sharp 
drop in volumes in 2015, supported 
by a range of  factors, including 
rising sovereign issuance, product 
innovation, increasing demand 
from retail banks and a narrowing 
of  spreads over conventional 
bonds.  Moody’s estimates that 
total sukuk issuance will reach 
around $95 billion by the end of  
2017, after more than $85 billion of  
issuances in 2016, including more 
than $50 billion of  sukuk issuances 
by sovereigns. 

‘Sovereigns have underpinned 
a recovery in the global sukuk 
market this year, with their issuance 
increasing by 50% in the first eight 
months of  2017,’ said Christian de 
Guzman, a Moody’s Vice President 
-- Senior Credit Officer and one of  
the report’s authors.  ‘We expect 
sovereign sukuk issuance volumes 
will continue to grow in 2018 as 
governments look to diversify 
their financing mix and satisfy the 
liquidity needs of  Islamic retail 
banks.’



NEWHORIZON       Shawwal 1438 – Rabi al - Thani 1439

www.islamic-banking.com10 IIBI

SUKUK UPDATE

A number of  factors will support 
sovereign sukuk issuance, including high 
borrowing needs for GCC sovereigns, 
which Moody’s expects to reach around 
$148 billion in 2018.  GCC countries 
drove the market’s growth in 2017 with 
Saudi Arabia (A1 stable) raising the 
lion’s share of  sukuk during the year - a 
total of  $17 billion or 40% of  global 
long-term sovereign sukuk issued in the 
first eight months of  the year.  Other 
countries with large fiscal deficits, 
such as Oman and Bahrain will also 
contribute to the market’s expansion. 

Other factors contributing to higher 
sovereign sukuk issuance include 
demand from domestic banks and 
product innovation that will help 
address two fundamental challenges 
faced by the issuers: the lack of  physical 
assets for structuring sukuk and the 
prohibition from transferring asset 
ownership to special purpose vehicles 
(SPVs) under some jurisdictions.  
Narrowing of  spreads over 
conventional bonds will also contribute 
to sukuk issuance. 

Despite Malaysia’s falling share of  
sovereign sukuk issuance, it remains 
the largest sukuk market with an 
estimated 43% of  total sovereign sukuk 
outstanding in 2016.  Indonesia’s share 
in annual sukuk issuance increased to 
30% in 2016 (from just under 10% 
in 2010) and will likely grow with the 
government’s efforts to develop the 
Islamic finance sector. 

Although the number of  new entrants 
into the sukuk market has declined 
since 2014, Nigeria issued its first sukuk 
in 2017 and a number of  sovereigns 
have indicated that they intend to take 
advantage of  the asset-based nature of  
sukuk financing to finance their sizeable 
infrastructure needs, including Niger, 
Kenya, Ghana, Morocco, Tunisia and 
Algeria. 

Landmark Sukuk from 
Emirates REIT 
Emirates REIT, the world’s largest 
listed Shari’ah-compliant Real Estate 
Investment Trust with a rating of  BB+ 
Stable by Fitch successfully closed a $400 
million, five-year sukuk with a profit rate 
of  5.125% per annum (equivalent to a 
credit spread of  291 bps over the mid-
swap rate).  This landmark transaction 
marks the first REIT from the MENA 
region to access the international sukuk 
market and obtain a credit rating.  The 
sukuk represents the tightest credit 
spread of  any debut issue by a Dubai 
real estate entity.

The order-book peaked at $1.1 billion 
and was 2.5 times oversubscribed by 
90 global investors.  The sukuk saw 
strong participation internationally, with 
51% of  the issuance being allocated 
to international investors and 49% to 
UAE accounts.  In terms of  investor 
type, 48% were banks, 35% were fund 
managers, 11% were private banks, 
3% hedge funds and 2% insurance 
companies and pension funds.

The proceeds will be used to refinance 
Emirates REIT’s existing debt and 
replace amortising loans with bullet 
funding, resulting in an increase in free 
cash flows by approximately $30 million 
per year.

Sharjah Islamic Bank Issue 
Sukuk
Sharjah Islamic Bank has issued a 
convertible Sukuk worth AED 266.8 
million ($73 million) equivalent to 10% 
of  the bank’s share capital.  The funds 
have been converted into ordinary 
shares in the name of  the Sharjah Social 
Security Fund, which was established in 
November 2017 to manage government 
pensions and retirement funds.  The 
nominal rate of  conversion was AED 
1 per ordinary share, which will be non 
tradable.

Al Rayan Bank Issue £250 
million UK Sukuk
Al Rayan Bank has become the first bank 
in the world to issue a public sukuk in a 
non-Muslim country.  The £250 million 
transaction is priced at Sterling three 
months’ LIBOR plus 80bps. 
 
Tolkien Funding Sukuk No.1 Plc 
(Tolkien Sukuk) is Al Rayan Bank’s 
inaugural securitisation of  a residential 
finance backed security, a Shari’ah-
compliant alternative to a conventional 
RMBS (Residential Mortgage-Backed 
Security).  The transaction is secured by 
a portfolio of  prime UK, first-charge, 
owner-occupied, Home Purchase Plans 
(HPPs) originated by Al Rayan Bank.  
The £250 million Sterling-denominated 
sukuk has an expected called weighted 
average life of  three years. The 
securitisation of  residential assets is 
provisionally rated AAA by Standard 
& Poor’s (S&P) and Aaa by Moody’s 
Investors Service (Moody’s).

Al Rayan Bank’s Tolkien Sukuk is the 
largest ever Sterling denominated sukuk 
issued by a UK entity, following the UK 
Government’s £200m sukuk, which 
was issued in 2014.  Tolkien Sukuk was 
oversubscribed with final demand at 
155% of  book.  Proceeds raised from 
the sukuk issuance will be used by Al 
Rayan Bank to fund further growth in its 
asset book, which has increased by more 
than 23% over the last 12 months.  

Morocco Expected to Issue 
Four Sovereign Sukuk in 2018
According to a spokesman for 
Morocco’s Treasury, the country 
is planning to issue four dihram-
denominated sukuk.  Apparently the 
plan is to use different types of  contract 
to include ijara, musharaka, wakala and 
mudarbah.  There is no indication when 
the first one will be issued, but once it is, 
the others are expected to follow fairly 
quickly.
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Takaful Industry Grows
In late 2017 the Dubai Center for Islamic 
Banking and Finance (DCIBF) and the 
Dubai Islamic Economy Development 
Centre (DIEDC) launched a report 
entitled ‘Takaful: Sustainability and 
Development 2015 to 2025’,  the outcome 
of  a partnership between the DCIBF 
and DIEDC.  Among the key findings 
are that the takaful economy climate has 
dramatically broadened in Near- and 
South- East Asia, Levant-North Africa, 
and the GCC areas and that there are 
further expansion opportunities to increase 
market penetration in Muslim-majority 
nations.  It additionally discloses that 
202 new takaful entities were established 
between 2003 and 2015 and between 2011 
and 2015 the number of  people employed 
in the industry increased 55%.  (The 
increase in the number of  takaful operators is not 
necessarily a positive development.  Profitability is 
a continuing challenge for small operators and some 
analysts believe that a degree of  rationalisation 
in the industry is needed, if  it is to achieve its full 
potential.)

Tough Times for Retakful
The increasing appetite for Islamic 
insurance has led many investors to 
view the retakaful sector as a growth 
opportunity.  Growth has, however, been 
elusive and a new report by A.M. Best 
examines how retakaful players have 
recently run into difficulty or have exited 
the market.

The  report titled, ‘The Struggle for 
Retakaful as Competition Bites Sector’, 
states that since the early 2000s, there has 
been an influx of  new retakaful formations, 
mainly across countries in Asia Pacific 
and the Middle East.  It notes, however, 
that in general, success has been limited, 
with a number of  retakaful companies 
exiting the market in recent years.  This 
has been primarily due to the poor quality 
of  business underwritten, which has led to 
underperformance in portfolios.

Mahesh Mistry, senior director, 
analytics, said: ‘The operating 
environment for retakaful companies is 
challenging as these operators compete 
against more established conventional 
reinsurers in a soft market 
environment.  The sustainability of  the 
retakaful model is likely to be tested 
over the coming years and it remains 
debatable whether it can be seen as 
a viable alternative to conventional 
reinsurance over the longer term.’

In A.M. Best’s opinion, the traditional 
retakaful operator has struggled to 
gain traction in a highly competitive 
reinsurance market because of  the 
limited access to quality business, 
predominantly resulting from the 
underperformance of  the primary 
takaful sector.  The success of  the 
retakaful model is intrinsically linked to 
that of  the primary takaful market, and 
most takaful operators have struggled 
to differentiate themselves from 
conventional insurers.

While retakaful operators have 
generally been well-capitalised, issues 
largely pertaining to performance 
have resulted in capital erosion for 
the sector and downgrading of  the 
creditworthiness of  these institutions.  
The report states that without 
being able to achieve the necessary 
scale, retakaful operators are likely 
to continue to struggle to operate 
successfully in the reinsurance market.

Aneela Mather-Khan, financial analyst, 
added: ‘Whilst the outlook for the 
retakaful sector may appear bleak, 
A.M. Best notes that there are some 
operators that are swimming against 
the tide and successfully managing 
their retakaful operations – particularly 
in the African market.  A.M. Best 
does believe that retakaful still has a 
future, with branches and subsidiaries 

of  conventional reinsurers achieving 
some success.’ 

UAE Bucks the Trend
While takaful in the GCC area grew 
by less than 1% in 2016, growth in 
the UAE was 6% fuelled by higher 
motor insurance premiums and 
the advent of  compulsory health 
insurance.  Some takaful companies 
in the UAE spectacularly exceeded 
the average growth with ASCANA 
Takaful notching up 60% growth and 
Takaful Emarat 40% growth.

Turkey Publishes Takaful 
Regulations
In September 2017 Turkey 
published draft takaful regulations 
– ‘Procedures and Principles of  
Participation Insurance Business’.  
The regulations will come into 
effect before the end of  2017.  To 
date takaful has operated under 
regulations designed to regulate the 
conventional insurance industry and, 
indeed, where there is no provision 
within the new regulations, the 
existing regulations will still apply.

Critically, companies that currently 
operate takaful windows will be 
required to set up separate takaful 
companies within three years.  (There 
are currently eight companies 
operating takaful windows in Turkey.)

Morocco Stuns the 
Insurance Market
When takaful operations are 
launched in Morocco, which is 
expected to be sometime in 2018, 
they will be able to offer a wide 
range of  insurance types, including 
specialised areas of  business 
such as marine insurance.  The 
expectations among conventional 
insurance operators had been that the 
introduction of  takaful would be a 
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gradual process and would start with 
family takaful and somewhat later 
general takaful. 

Syarikat Takaful Malaysia 
Bhd Forms Partnership 
with AmBank Islamic Bhd
The recently formed partnership 
between Syarikat Takaful Malaysia 
Bhd and AmBank Islamic Bhd will 
see the former market its products 
to AmBank’s customer base.  Initially 
the agreement will cover general 
takaful products for motor, fire/
house and personal accident.  The 
two companies will also promote new 
general takaful solutions tailored to 
Ambank Islamic’s customers.

Disappointing Take Up of  
Takaful in MENA
In a new Best’s Special Report, 
‘Takaful in the MENA Region: 
Finding the Right Ingredients for 
Success’, A.M. Best states due to 
a lack of  sufficient differentiation, 
takaful providers remain subject to 
fierce price competition with larger, 
more established insurers that already 
benefit from greater brand awareness 
and established distribution networks.  
Furthermore, additional support 
from Shari’ah scholars in promoting 
Islamic financial products is essential 
for the growth of  the takaful sector.

Salman Siddiqui, associate director, 
said: ‘Given the proportion of  
Muslims in the MENA region, 
A.M. Best considers the take-up of  
Shari’ah-compliant insurance to be 
disappointing, especially in contrast 
with the Malaysian experience, which 
exhibits higher takaful penetration 
– despite the country having a lower 
proportion of  Muslims.  With the 
exception of  Saudi Arabia, where all 
insurers operate under the unified co-
operative insurance model, which is 

distinctly different from the traditional 
takaful model, most of  the remaining 
Middle Eastern takaful operators have 
struggled to establish competitive 
positions in their respective markets.’

The report examines market trends 
including merger and acquisition 
activity and notes, despite some 
market consolidation, the business 
profiles of  the majority of  takaful 
companies remain limited.  A.M. Best 
considers the Middle East insurance 
markets to be concentrated and 
generally a few large players dominate 
their respective markets, with the 
other market participants competing 
for the remaining premiums.

Malaysia Airlines Launch 
Takaful Travel Insurance
Malaysia Airlines, Etiqa and Cover-
More have announced the launch of  
MHinsure Travel Takaful, the first 
takaful travel protection product in 
Malaysia to be offered by an airline.  
Malaysia Airlines customers will 
be able to purchase their takaful 
protection concurrently with their 
ticket.  The takaful protection plan 
is underwritten by Etiqa, a leading 
general insurance and takaful company 
in Malaysia, with assistance services 
provided by Cover-More, a specialist 
integrated insurance and medical 
assistance provider.

Izham Ismail, Malaysia Airlines’ 
Group Chief  Executive Officer said, 
‘There is currently a high demand 
for Takaful protection products from 
international travellers, so we are 
excited to launch a comprehensive 
product that complies with Shari’ah 
law and at the same time offers our 
Muslim and non-Muslim customers 
comprehensive takaful travel 
protection with outstanding assistance 
services.

‘MHinsure Travel Takaful will 
offer travellers the same benefits as 
traditional travel insurance products 
with two additional benefits for Badal 
Hajj and Ihsarr, which cater for the 
Islamic pilgrimage.’

Punjab Launches Takaful 
Scheme to Help Small 
Farmers
The Punjab government has launched 
a takaful scheme to protect the 
income of  farmers raising cotton 
and rice crops against unfavourable 
circumstances such as drought and 
flood or circumstances that result in 
a low yield.  Under this scheme, the 
premiums will be subsidised.  For 
land owners with up to five acres 
the government will pay 100% of  
the premium and for landowners 
with between five and 25 acres they 
will pay 50% of  the premium.  In 
a second phase, the subsidy will be 
extended to landowners producing 
a wider range of  crops to include 
sugar cane, maize, wheat, fruits and 
vegetables.

Takeover Makes Takaful 
Emarat the Largest Islamic 
Insurer in the UAE
In late 2017 Takaful Emarate took 
over the takaful business of  Al Hilal 
Bank.  Based on 2016 data this makes 
the new entity the largest Islamic 
insurer in the UAE.

The businesses seem to be 
complementary in that Takaful 
Emarate has mainly provided life 
and health cover to customers in 
Dubai and the northern parts of  the 
UAW, while Al Hilal has provided 
general products to both individual 
and corporate customers in Abu 
Dhabi.  The gross written business of  
the combined companies was $245 
million in 2016.
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Reflections on Dana Gas: Recoveries from Professional 
Advisers
By: Imran Benson, Barrister, Hailsham Chambers, London

The recent (and ongoing) case of  Dana Gas in the High Court in London shows some of  the inherent 
dangers in mudarabah deals since, if  the mudarabah is found to be unenforceable, linked obligations relating 
to security might also fail.  In such a case, the rabb-ul-maal, or lender, may be left without security.  What 
remedies would he or she have against (probably insured) professional advisers?  Lenders or investors who 
might now be facing substantial losses should be considering their options.  This short note points out some of  
the legal issues (from the English Law perspective).

Whether there is a remedy boils down to three questions: (1) who is the client? (2) did the professional give 
negligent advice? and (3) has that caused recoverable loss?

Who is the Client?
A professional can only be successfully 
sued if  it has broken its duty of  care.  
A professional generally only owes a 
duty of  care to its client.  This means 
someone who has suffered loss that 
he or she is looking to recover needs 
to identify if  they are a client of  a 
professional or could be treated as one. 

To the extent advice was obtained by 
the issuing vehicle, in the Dana Gas 
case the Trustee, then that person is the 
client.  (In conventional securitisation 
arrangements the Issuer or a Finance 
Party might be the client.)  It is 
conventional for advisers to the issuing 
vehicle to expressly exclude any duties 
to prospective investors/lenders/rabb-
ul-maals and, given the sophistication of  
such persons, the English Court is likely 
to uphold such an exclusion.

If  and to the extent that a lender/raab-
ul-maal obtained its own independent 
advice, prior to making capital available, 
then those professionals would probably 
owe a direct duty of  care to their client.

Sometimes a client can be persuaded 
to assign the benefit of  the duty of  

care owed to it by a professional to 
a third party who has or who might 
suffer loss.  Whether that is valid will 
depend on whether the professional 
has successfully excluded rights to 
assign and whether the assignment 
is part of  a broader commercial 
arrangement (which is permitted) or a 
bare trafficking of  litigation (which is 
not permitted).

Negligent Advice?
The client can only bring a claim if  
the advice given by the professional is 

advice which no reasonably competent 
person in his position could have 
given. 

If  this turns on the Shari’ah 
enforceability of  the mudarabah 
itself  this is bound to be a question 
of  expert evidence.  It is well known 
(and the issuing prospectus explicitly 
warns) that there can be a diversity 
of  opinion as to whether a particular 
arrangement is halal or permissible.  In 
practice this means unless there has 
been a breakdown in logical analysis, 

It is well known (and the issuing 
prospectus explicitly warns) that 
there can be a diversity of opinion as 
to whether a particular arrangement 
is halal or permissible.  In practice 
this means unless there has been 
a breakdown in logical analysis, 
negligence claims in relation to this will 
be difficult. 
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negligence claims in relation to this will 
be difficult. 

There may be stronger prospects 
against those who advised on English 
law.  If  an English law adviser said the 
purchase agreement would be upheld 
regardless of  the mudarabah and this 
proves to be wrong, there may be a 
claim. 

It may be that advice was obtained 
about the value of  the land which 
effectively formed the security.  If  that 
advice was wrong (which in England 
is likely to be the case if  the valuation 
given is ‘outside the band’ of  reasonable 
valuations) then there may be a claim.

Causation of  Recoverable 
Loss?
In principle the issuing vehicle 
should be able to recover from its 
own advisers, notwithstanding that 
the issuing vehicle is a shell serving 
administrative functions and it is the 
note holders or equivalent who are left 
out of  pocket.  The bigger question 
is whether the loss suffered has been 
caused by the breach of  duty.  The real 
problem in the Dana Gas case might 
be less the technical halal/haram nature 
of  the agreements and more that Dana 
Gas is, at the moment, apparently 
financially embarrassed.  This may 
mean the professional has a defence.

If  there was a claim against, say, a 
lawyer, for giving bad advice on a 
technical legal issue, the lawyer might 
well feel hard done by if  he is forced 
to pay damages if  the real cause of  
the loss is not the technical law but 
the economic reality.  The English 
Court has had some sympathy with 
this argument.  In 2011 the English 
Court of  Appeal said that where a 

firm of  lawyers had failed to tell a 
lender that the borrower (Norwegian 
municipalities) was not legally 
permitted to enter into the contract, 
the lender’s loss on the loan was still 
not recoverable from the lawyers.  
This was because the cause of  that 
loss was not the technical legal defect 
but the municipalities’ impecuniosity 
and/or the fact that Norwegian 
law rendered them immune from 
enforcement.  The lender knew about 
both of  these factors and so it was 
not fair to make the lawyer liable to 
compensate for this. 

What this means is that a potential 
claimant needs to look carefully at 
the cause of  the loss and consider 
whether it is closely linked to the 
alleged negligence.

Of  course if  a lawyer has said 
that security agreements will be 
enforceable, and they are not, or a 
valuer has substantially overvalued 
the security, there may well be a 
sufficiently close connection between 
loss and the negligence.

In principle the issuing vehicle 
should be able to recover from its 
own advisers, notwithstanding that 
the issuing vehicle is a shell serving 
administrative functions and it is the 
note holders or equivalent who are left 
out of pocket.  The bigger question is 
whether the loss suffered has been 
caused by the breach of duty. 

Imran Benson is a 
barrister specialising 
in professional 
negligence and 

commercial disputes, with 
a special interest in Islamic 
financing and takaful (Islamic 
insurance).  He has acted 
in a number of  high value 
professional negligence claims 
and is instructed by almost all the 
leading firms of  solicitors in the 
field as well as working directly 
with in-house legal teams.

Conclusion
If  someone has lost money on a failed 
financing transaction – including an 
Islamic finance deal – there might 
well be a claim against an insured 
professional, as long as the cause 
of  the failure is attributable to the 
professional’s failing. If  the loss is 
significant, it is worth investigating.
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The Takaful Conference 2017
In his opening remarks to the conference Dr Alberto Brugnoni suggested that the growth of  takaful and retakaful had been based on three 
factors – the novelty of  the model; the enormous quantity of  cash available from the oil –producing economies in the Middle East and the 
promise of  inclusivity.  The situation has now changed.  

Firstly, takaful is no longer novel.  There have even been suggestions that takaful has become diluted and is now just a pale imitation of  
conventional insurance.  

Second, the money is no longer there.  All the Gulf  countries are running budget deficits and there is little sign that things will go back to 
the days of  easy money.  For example, Volvo have announced that they intend to phase out the manufacture of  conventional, petrol-driven 
vehicles and the French government have announced that after 2040 all cars will be electric driven.  Such actions are game changers for the 
oil-producing economies of  the Gulf.

Finally, the promise of  inclusivity has not been fulfilled.  Islamic finance has focussed too heavily on real estate investment and the high-net-
worth individual.  Microfinance and microtakaful are developing, but they have an insignificant share of  the market currently.

There are also two major potential threats.  The first is block chain technology, which threatens both conventional and Islamic finance.  The 
second is the glass wall dividing Islamic finance from the halal industries (food, fashion, cosmetics, travel, etc.), which is growing very fast.  
(There are no Islamic finance or takaful products designed specifically for the halal industries.)

The Credit Quality of Takaful Companies and Operators: 
Trends and Observations
Mahesh Mistry, Senior Director, Analytics – A.M. Best
Introduction
There are special, dedicated criteria 
for rating the financial strengths of  
takaful organisations, because takaful 
is different and needs to be treated 
accordingly.  A two-tier analysis is used 
to assess balance sheet strength.  A.M. 
Best looks at it on a combined basis, 
but more interestingly focuses on the 
policy holders’ fund and the amount 
of  surplus generated in that fund to 
support the inherent risks.

A.M. Best also looks at operating 
performance, both the investment and 
underwriting sides.  Understanding the 
balance between what has been paid to 
the shareholders and what is going to 
the policyholders is essential.

The profiles of  takaful companies 
are not as advanced as those for 

conventional companies, but A.M. Best 
do have to look at them, whilst bearing 
in mind the differences between takaful 
and conventional insurance.

Ultimately the balance sheet strength, 
operating performance and business 
profile are combined and overlaid with 
country risk assessments.  The overall 
rating reflects all of  these elements.

Why Insurance Companies 
Fail
The main reason for insurance company 
failure is down to underwriting   
mispricing of  the risk or under-
reserving of  the risk.  In response to 
this issue there have been a number 
of  adjustments in the markets of  the 
Middle East with Saudi Arabia and the 
UAE going through actuarial reviews on 
pricing and reserving, which is good for 

the stability of  
the market.  To be 
successful takaful 
companies must 
operate within a 
sound insurance 
environment.

Other 
reasons for failure include growing 
too fast, particularly in emerging 
markets; problems with affiliates and 
shareholders; catastrophe losses and 
having too great a concentration on 
certain types of  investment.  These 
non-underwriting risks are accentuated 
simply because of  the nature of  the 
business being written.

The Wider Insurance 
Environment
The insurance industry has and is being 

Mahesh Mistry, A.M. Best
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affected by events taking place in the 
wider world.  Recent years seem to have 
seen a particularly bad run of  natural 
disasters, which obviously has a direct 
impact on the industry, but insurers 
have also been affected by events such 
as the 2008 financial crisis, which had 
a knock on effect in the form of  both 
liquidity and sovereign debt crises and a 
low-interest-rate environment.   

In weathering all these problems, 
however, and given the implementation 
of  Solvency II, the credit quality of  
most insurance companies in the 
mature markets has improved.  In 
particular, they have strengthened 
their risk management practices.  In 
emerging markets this is less true and 
the outcomes are patchier.

Future Challenges
In addition to the insurance and 
economic risks that have been outlined, 
one of  the biggest upcoming challenges 
is technology.  Will technology change 
the distribution model?  How will 
companies mine and use data?  Are 
these types of  things game changers?  It 
is difficult to predict exactly what will 
happen in the future, but companies 
should make sure they are looking at 
technology and are prepared.

Second, oil prices have dropped 
dramatically and oil is a very important 
commodity whether companies are 
operating in mature or emerging 
markets, although it should be noted 
that 50% of  all oil production is 
based in emerging economies.  For 
the emerging economies the fall in oil 
prices is creating a considerable fiscal 
strain, which will manifest itself  in an 
economic slowdown further down 
the road and that will have a knock-
on effect on the insurance industry.  
For example, drastically reduced oil 

revenues means there is far less 
money to invest in infrastructure 
development.

Generally when there is a shock to the 
market, it is ultimately going to affect 
stock market performance and add 
volatility into companies’ operating 
performance and balance sheets.  
There is also an impact on currencies, 
particularly in emerging markets, 
where there have been currency 
deprecations and, in some cases, 
devaluations.  This has had a serious 
effect on insurance companies in 
those markets and the credit quality of  
those companies has been reducing.  
The currency in GCC countries is 
pegged to the US dollar, but, while 
the fiscal strains continue, there is 
an increased probability that those 
currencies could be un-pegged over 
time.  

Takaful
Takaful has not achieved the same 
levels of  market penetration as 
Islamic banking.  When comparing 
the takaful profile in various different 
geographies, it is necessary to be 
mindful of  market differences.  For 
example, in Malaysia, life products, 
distributed through bancassurance 
channels, do well, but in the Middle 
East the Islamic life market is 
effectively nonexistent and most 
companies are focussed on non-

life.  (There could be significant life 
opportunities in North Africa.  The 
population numbers are there, but 
economic improvement is needed.)  

In the GCC life products are mainly 
targeted at the expat market and are 
offered by international providers.  A 
lot of  GCC nationals get a raft of  
benefits from the state, but with the way 
oil prices are going and the strain on 
national budgets, there may be a change 
in the dynamics of  these markets in 
future.

The takaful sector is reckoned to be 
worth $20 billion in gross contributions, 
but what about net contributions and 
retakaful/reinsurance.  The fact is 
that a lot of  the retakaful/reinsurance 
business is being ceded to the 
conventional sector, particularly the big 
corporate, high-value risks, although 
the disclosure of  information on the 
retakaful sector is quite limited.

Mergers and Acquisitions
There has been some mergers and 
acquisitions activity.  In the Middle 
East it is a case of  local companies 
taking over other local companies.  For 
example, First Insurance of  Jordan, 
which is a takaful company, bought 
a conventional insurer, Yarmouk and 
converted it into a takaful company; 
Bahrain Kuwait, a conventional 
company, bought Takaful International 

For the emerging economies the fall 
in oil prices is creating a considerable 
fiscal strain, which will manifest itself in 
an economic slowdown further down 
the road and that will have a knock-on 
effect on the insurance industry.
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and Solidarity acquired Al Ahlia of  
Bahrain, which is a conventional 
company.  In Saudi Arabia the regulator 
took action against underperforming 
companies who are being forced to 
consolidate their operations.

In Malaysia, it is a case of  big 
international companies getting more 
involved.  Zurich, for example, acquired 
MAA Takaful Berhad

The Business Profile 
Perspective
Recent entrants are finding it difficult 
to establish themselves in the market.  
They do not have the brand recognition.  
The markets are very competitive and 
competition is not just with other takaful 
providers, but also with conventional 
insurers.  Price competition is fierce and 
the newer companies do not have the 
economies of  scale that would allow 
them to compete effectively on price.  
Above all, skilled professionals to drive 
newer companies are in short supply.

The Operating Performance 
Perspective
Understanding the balance of  earnings 
between shareholders and policyholders 
is a key challenge - the ability for 
the policyholders’ fund to generate 
surpluses.  Companies can sometimes 
be doing a fantastic job, but if  they 
have not got the mechanisms right, the 
policyholders’ fund could still be in 
deficit.  It is important for companies to 
adopt a suitable model so that they can 
demonstrate they can create surpluses 
within the fund and that they have the 
appropriate structure to the benefit of  
all.

Malaysia is generally doing a much better 
job on operating performance than the 
Middle East.  Technical performance in 
Malaysia is generally positive, whereas 

it is negative for the Middle East.  
The Middle East is also dependent 
on investment income to generate 
earnings.

Balance Sheet Strength
A.M. Best does a two-tier analysis 
running the capital model on a 
combined/consolidated basis and 
on the takaful fund.  In assessments 
of  takaful funds generally there is a 
reliance on qard hassan, low surplus 
accumulations and high wakala fees, 
which impedes the development 
of  surpluses and results in weak 
capitalisation.  Companies tend to 
use reinsurance rather than retakaful, 
not least because the level of  service 
tends to be better than with retakaful 
companies.  

Main Risk Criteria for 
Takaful
Underwriting risk will be tending to 
drive capital requirements.  Real estate 
and equities, which can be volatile, 
are the main areas of  concern in 
what is driving capital.  As a result 
rating agencies expect companies 
to hold a higher level of  capital 
to counterbalance some of  those 
risks.  That situation could change in 
the future with the UAE and other 
countries beginning to adopt more 
stringent regulatory practices.

The Saudi Arabian market was running 
losses until 2011, but since then paid-up 
capital requirements have been increased 
by 40% and as a result things are improving 
steadily, although there has perhaps 
been insufficient attention paid to the 
underwriting side of  the business.

Companies need to get the right balance.  
If  they are going after growth and not 
looking after their pricing, their profitability 
and ultimately the financial strength of  the 
company will suffer.  Excessive growth can 
lead to weaker credit quality.

In Conclusion
The insurance industry worldwide is made 
up of  a number of  different types of  
institution – traditional companies, mutuals, 
(P&I (Protection and Indemnity) clubs, etc, 
so there is no reason why takaful cannot 
be successful, but they need to adopt the 
right model; adapt to the ever-changing 
market environment and have some sort of  
value-added proposition.  It is also critical 
to make sure policyholder and shareholder 
interests are aligned.  

The development of  Shari’ah-compliant 
investment markets will help to reduce 
investment concentration in the market.  
Greater uniformity in regulatory 
environments will also help.  In addition, 
if  companies want to be successful, the 
management has to be of  good quality.  

Companies need to get the right 
balance.  If they are going after growth 
and not looking after their pricing, their 
profitability and ultimately the financial 
strength of the company will suffer.  
Excessive growth can lead to weaker 
credit quality.
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The Milliman Family and General Takaful Report
Lindsay Unwin, Senior Actuarial Consultant, 
London Life Practice, Milliman LLP
Safder Jaffer, MD & Consulting Actuary, 
Middle East and Africa, Milliman
Farzana Ismail, Head – Life Insurance and Family Takaful Consulting 
Malaysia, Milliman Advisors Sdn Bhd

Growth Trends
The GCC and Africa exhibited 
strong growth rates for gross written 
contributions (GWC) for general and 
family takaful combined in 2015.  This 
is due mainly to a growth in general 
takaful business.  South East Asia 
demonstrated negative growth rates 
in US$ terms.  (Adverse currency 
fluctuations have impacted the South 
East Asia result.  In local currency 
terms there was modest growth.)  
Global gross written contributions in 
2015 amounted to $14.9 billion.

In the period 2012 to 2015 the market 
saw a compound average growth rate 
of  13%.  This is much higher than 
typically seen in the conventional 
insurance industry.  General takaful 
sales dominated the global market at 
83% in 2015.  

The majority of  the growth in absolute 
terms is due to an increase in GWC 
for general takaful with a moderate 
decrease in GWC for family takaful 
business, again due to the weakening 
of  local currencies.  In local currency 
terms there continues to be a moderate 
increase in GWC for family takaful 
business globally.

The GCC continues to dominate 
the global takaful market with a 77% 
market share.  This is followed by South 
East Asia with a 15% share, which is 

predominantly family takaful business.  
Africa and other countries are relatively 
new to the takaful market and their 
GWC is small, although these regions 
continued to demonstrate strong 
growth in 2015 in percentage terms, 
given the relatively low GWC base.

General takaful business amounted to 
$12.2 billion in 2015 and an associated 
compound growth rate of  16% over 
the period 2012 to 2015.  Again the 
GCC dominates the global general 
takaful market with gross written 
contributions of  $10.8 billion.  More 
significantly it continues to exhibit 
a compound annual growth rate of  
nearly 20% despite the maturity of  the 
market.

The GCC comprised 88% of  the 
global general takaful contributions in 
2015 and it also exhibited the highest 
compound annual growth rate of  19% 
over the period 2012 to 2015.  Outside 
of  the GCC region the size of  general 
takaful business is small.

South East Asia exhibited negative 
growth in US dollar terms in family 
takaful.  In local currency terms, 
however, there has been modest 
growth.  The GCC, Africa and the 
other countries where the business 
is relatively immature have exhibited 
strong growth in family takaful relative 
to the modest starting point.  

The total 
family 
takaful GWC 
amounted to 
$2.6 billion 
and there was 
a compound 
average 
growth rate 
of  2% during 
2012 to 2015.  
South East 
Asia dominates 
the family takaful 
market with a 57% share in 2015.  Most 
of  this business is written in Malaysia 
and Indonesia and hence the growth 
rates are suppressed by the adverse 
movements of  the currencies in those 
countries relative to the US dollar during 
2015.  In local currency terms, however, 
the growth rate is much higher.  

The market penetration rate is a metric 
often used to vindicate the level of  
development of  the insurance industry 
within a given country.  In Malaysia and 
Indonesia the life and family takaful 
penetration rates are higher than those 
for general insurance and general 
takaful respectively.  Takaful penetration 
is lower than that for conventional 
insurance, thus there are significant 
opportunities for takaful operators to 
increase market penetration by targeting 
the needs of  the predominantly Muslim 
mass market.

Lindsay Unwin, 
Milliman
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In contrast, in all of  the GCC countries 
life insurance and family takaful 
penetration rates are much lower than 
those for general insurance and general 
takaful and similarly the general takaful 
penetration rates are much lower 
than those for conventional general 
insurance.  Overall the insurance 
penetration rate in the GCC is low.  
This indicates high, potential growth 
opportunities in these predominantly 
Muslim markets.  

The Middle Eastern 
Markets
Saudi Arabia as a market in itself  is 
100% takaful, which slightly distorts 
the picture, so the Milliman report 
segregates Saudi Arabia from the rest 
of  the GCC.  Of  the$14.9 billion gross 
contributions in the region in 2015, 
almost $10 billion came from Saudi 
Arabia.

Penetration in the GCC is very low.  
Bahrain probably has the highest 
penetration – 25% general takaful and 
5% family.  In the rest of  the GCC 
penetration is approximately 10%.  

Premiums in the UAE are now 
reaching the $1 billion mark.  This is 
partly driven by the compulsory health 
requirement.  The Saudi Arabian 
market is dominated by general lines 
and the penetration of  life is virtually 
zero.  

The question is whether the companies 
in these markets are making money. 
Operators in the GCC face major 
challenges.  Excluding Saudi Arabia, 
there is a huge dependence on 
reinsurance; the average claims ratio in 
2015 was 86%; the average commission 
rate was 12% and the expense ratio was 
15%.  Most takaful companies in the 
Gulf  are burning up capital year in and 

year out.  This is the reason for a huge 
regulatory involvement.  Most of  the 39 
companies in the market are struggling.

The story in Saudi Arabia is different.  
The year 2013 was challenging due to 
regulatory action designed to bring 
greater financial stability in the longer 
term.  Now, companies are showing 
consistent profits, combined ratios 
within the 100% mark and a respectable 
return on equity.

As far as opportunities are concerned, 
it is an under-penetrated market.  
Clearly any company that has a solid 
proposition has a good chance of  
achieving double-digit growth.  Motor 
and medical are the two compulsory 
lines and everybody tends to go for 
those.  That brings start-up takaful 
companies with expense ratios of  30% 
into direct competition with established 
conventional players with expense ratios 
of  10%.  This is no way to make money.

There are opportunities in the 
retirement space in these countries, 
where institutions have started talking 
about this, although currently the oil 
prices do not help.  In addition Saudi 
Arabia has its Vision 2030.  The time 
when the local population was taken 
care of  in terms of  pensions, etc. is 
beginning to change.  

Regulation is changing rapidly.  The 
risk-based capital regime has kicked 
off  in the UAE and Qatar.  There is 
also likely to be something evolving in 
Saudi Arabia very soon.  These changes 
affect everyone, however, whether they 
are conventional insurers or Shari’ah–
compliant operators.  

There is some sign that merger and 
acquisition activity has started, but 
potential buyers will be looking to 

acquire sound companies that are likely 
to be able to point to solid, future cash 
flows.  Just how companies consolidate 
in an environment that is somewhat 
gloomy as far as future cash flows are 
concerned is a challenge.

Products are complicated.  Consumers 
do not understand the intricacies of  
unit-linked products.  There is no 
disclosure, although that situation is 
changing, but it is going to take time.  
The lack of  appropriately skilled people 
also continues to be a challenge.  

South East Asian Markets
Malaysia has the largest family takaful 
market globally.  Although takaful 
only accounts for approximately 12% 
of  gross written contributions in 
Malaysia, in terms of  new business it is 
approximately 20%.  Takaful is growing 
and becoming more dominant.

Currency fluctuations have been a 
problem in Malaysia over the last two 
or three years with a drop of  19-20% 
against the US dollar.  As a result the 
report shows the market declining but 
in local currency terms it is growing 
showing a strong, double-digit growth 
in new business.  The top four players 
make up around 70% of  the market.

There are three or four players 
dominating the general takaful market 
with a market share of  around 90%.  
Within general takaful about two-thirds 
is motor and fire.  

The majority of  the growth in the 
Malaysian market comes from the 
takaful sector.  This makes it attractive 
to international players, but the 
Malaysian regulator is not issuing new 
licences, so the only way multinationals 
can get into the market is through 
acquisitions.
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Most takaful product are credit related, 
e.g. mortgages and unit-linked business 
with its low capital requirement.  The 
reason for this is due to the risk-
based capital framework.  Agencies 
still dominate the sales/distribution 
channels, although there is an increasing 
proportion of  bancassurance.  

Indonesia is seeing market growth, 
although they suffered the same 
currency problems as Malaysia, so in 
dollar terms the market seems to be 
in decline, but in local currency terms 
it is growing.  There are quite a high 
number of  takaful operators, most of  
them window operations.  There are, 
however, recent regulatory changes 
that mean window operations will have 
to be converted to standalone takaful 
companies by 2024.  Unlike Malaysia 
the regulator is still issuing new licences 
so it is still possible to get into the 
market fairly easily.

The family takaful market is dominated 
by three multinational companies who 
have 70% of  the market.  This 
is mainly unit-linked business.  
General takaful is mainly in the 
hands of  local players focusing 
on motor, accident, health and 
property.  

Claims ratios in South East 
Asia are much lower than in 
the GCC.  This may be due to 
better technical underwriting, 
better corporate governance 
and stronger regulations.  This 
generally means a better bottom 
line for the companies in South 
East Asia.

There are a lot of  regulatory 
changes in South East Asia.  In 
Malaysia companies have typically 
sold both family and general 

insurance, but the regulator now 
requires them to split by 2018.  This will 
lead to some restructuring and there is 
a question mark over general takaful, 
because most of  the composites have 
focused on family takaful, with a very 
small general takaful arm.  

There is also a phased detariffication 
taking place in Malaysia, which 
should lead to a more competitive 
environment.  This will be another 
challenge for the general takaful 
companies, given that most would not 
have the economies of  scale to survive 
as a standalone entity.

In the life space there is pressure to 
increase penetration by opening new 
channels such as online sales, rather 
than relying on agencies, which has 
been the traditional approach.  There 
is also an issue with the minimum 
allocation rate.  When a company 
sells unit-linked business, there is 
a requirement for a proportion 
of  the premium to be allocated to 

policyholders.  In the current product 
design it is front-end loaded to 
meet commission and expenses.  
Companies will need to redesign their 
products to be back-end loaded.  This 
is a challenge for takaful companies, 
because they are small compared to 
conventional companies and are still 
in an expense overrun position.  This 
new requirement will lengthen the 
expense overrun position.

There is still a huge untapped 
market for takaful in Malaysia and 
Indonesia, which have large Muslim 
populations, which are underinsured.  
Takaful faces many of  the same 
challenges that it faces globally – 
competing with well-established 
conventional insurers, differentiating 
takaful products and complying with 
changing global and local regulatory 
changes.  Malaysia is slightly better 
off  than Indonesia in that in the 
former the political will is there to 
support takaful and to help it to 
grow.  

Indonesia
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Brexit, the London Market and Takaful
Dave Matcham, CEO, International Underwriters’ Association
Dr Terry Masters, CEO, ReSolutions, AON Benfield 
Cameron Murray, Head of  the Middle East and Africa Commercial 
Division, Lloyds
The London Market
London is still the largest global centre 
for commercial and speciality risk at 
$91 billion of  premium, of  which 
$67 billion is physically written in the 
London market and $24 billion is either 
facilitated by London market brokers 
or controlled by London market 
companies.  The London market is 
eight times bigger than Singapore; two 
to three times bigger than Switzerland 
and the same for Bermuda.  

The London market employs 52,000 
people, of  which 35,000 are physically 
in London and 17,000 are UK region-
based.  The market contributes 26% of  
the City’s GDP and 10% of  London’s 
overall GDP.  

London is holding its own and showing 
some growth in the traditional speciality 
businesses of  marine, energy and 
aviation, but is fairly static in property 
and casualty and in reinsurance.  In the 
case of  reinsurance London’s market 
share is falling dramatically compared to 
the growth percentages in the emerging 
economies.  Asia, Latin America and 
Africa grew their market share by 3%, 
4% and 9% respectively, while London 
declined by 2%.  This is critical as 
reinsurance is key to being able to write 
business in many cases and is therefore 
a challenge.

A client feedback study demonstrated 
that the London market is trusted; has 
a good regulatory regime; provides 
products that are needed and is a place 

to go to for hard-to-place business.  
There were, however, four key 
challenges.  Firstly, while London 
is innovative, it is not necessarily 
as responsive as it could be in 
terms of  product development.  
Second, London is too expensive 
and highly inefficient, although it 
was not the worst.  Third, there 
is a clear preference for growing 
local markets.  Finally, the talent 
and diversity profile of  the London 
market was not necessarily seen to 
fit with the modern world.  

Addressing the Issues
London needs to tell its story better, 
promote itself.  The first response 
to this challenge was to create a 
brochure translated into multiple 
languages, which was sent to every 
embassy and consulate around the 
world.  Interestingly that brochure 
did mention London’s ability to 
offer Shari’ah-compliant products.  

There is also a move to introduce 
some sort of  London market brand.  
The way it is envisaged is something 
like the Premier League football 
brand, an umbrella brand under 
which other strong brands such as 
Chelsea or Manchester City flourish.  
The London market would be the 
umbrella and then within that there 
would be brands such as Lloyds.

Second, there is a need for a better 
and deeper relationship with 
government.  This has been very 

patchy in the past.  This has already 
begun to improve.

The talent and diversity issue also needs 
to be addressed.  A team of  young 
people from the London market now 
go into schools and colleges, supported 
by their employers, to get the message 
about the job opportunities in the 
market to the widest audience.  The 
market is also embracing new media 
and there is, for example, a London 
market Instagram page, again designed 
to reach a more diverse range of  
potential employees.

Finally, there is the question of  
modernisation and more efficient 
working.  The Target Operating 
Model has been running for the last 
three years.  Its underlying concept 
is to standardise data flows by using 
core standards to eliminate rekeying, 
duplication, inefficiency and cost  - 

Dave Matcham, 
CEO,

 International Underwriters Association
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electronic trading.  London has not 
really embraced electronic trading and 
there have been many failed initiatives 
in the past, but there is now one, 
offered by a company called Placing 
Platform, which seems to be working.  
It seems to offer the efficiency of  
electronic trading without losing the 
face-to-face negotiation, which has been 
so much part of  London’s success.

All of  the initiatives to address the 
issues that the London market has have 
a relevance to the takaful/Shari’ah-
compliant market.  Promoting the 
fact that London can do this type of  
business; having the diverse range 
of  people who can help the London 
market understand the requirements of  
Shari’ah-compliant products; etc. are 
key to growing the level of  Shari’ah-
compliant business being done on the 
London market, although the incentive 
to make these efforts is perhaps not 
there currently as takaful has not seen 
the same sort of  growth in demand in 
recent years as sectors such as cyber.

It is also possible that London-based 
organisations will want to consider 
opening branches/subsidiaries in 
countries with buoyant takaful markets.  
Malaysia, in particular, is such a market. 
 
Brexit
London market companies are looking 
at contingency plans, which will allow 
them to carry on trading in Europe 
post Brexit.  Lloyds, for example, have 
decided to run a Brussels operation to 
service their European business, which 
accounts for approximately 15% of  
Lloyds’ total business.

The London market has also let the 
government know that their ideal Brexit 
outcome would be free mutual market 
access for UK and EU companies.  

Although it is a distinct possibility 
that a few years down the line there 
may be regulatory divergence, in the 
short term London will continue to 
comply with Solvency II.  

On the issue of  transitional 
arrangements the London market 
is looking for a period of  stability, 
particularly in the interests of  
European clients who have bought 
products from the 
London market.  For 
example, there are 
500,000 German 
pension products sold 
by one UK life insurer.  
Unsurprisingly Brexit 
issues are absorbing a 
lot of  management time 
and costing significant 
amounts of  money.

One of  the most 
challenging issues is the 
uncertainly about the post 
March 2019 situation.  
It is difficult to pitch 
London as the placement 
centre for global business 
in these circumstances, 
unless, like Lloyds, an 
organisation put a post-
Brexit plan in place at an 
early stage.

The other side of  
the coin is European 

organisations that trade as branches in 
the UK and are not regulated by the 
Prudential Regulation Authority (PRA).  
It is not known how many of  these 
will apply to become UK subsidiaries, 
although they will not be able to continue 
to trade as an EU branch post Brexit.  
That makes it difficult for the PRA to 
produce contingency plans.  In summary 
there are many layers of  uncertainty that 
all need to be ironed out.  

Although it is a distinct possibility that 
a few years down the line there may 
be regulatory divergence, in the short 
term London will continue to comply 
with Solvency II. 

Lloyds Building, City of London
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Challenging Times for the GCC Takaful Market
Basem Odeh, CEO, Arabian Shield Insurance Co
David Anthony, Director, S&P Global
Steven Cosgrove, CEO, SAAB Takaful
The Saudi Arabian Market
Given the relatively short time that it 
has been a regulated industry, the Saudi 
Arabian insurance industry has made 
significant progress.  Regulation began 
in 2003 and the first companies were 
licensed in 2005.  

SAMA (Saudi Arabian Monetary 
Authority) has a reputation for being a 
strong regulator for both the banking 
and insurance sectors.  There were, 
of  course, teething problems for the 
insurance sector at the outset, but these 
were rapidly resolved.  

The Saudi Arabian insurance sector in 
2016 was worth approximately 
£7.7 billion or $10 billion.  The sector 
had achieved double-digit growth for 
most of  the last 10 years, although in 
2016 growth was just 1% due to the fall 
in oil prices and the lack of  liquidity. 
Regulatory action required reserves to 
be increased.  The market is dominated 
by motor (33%) and medical insurance 
(51%).  The medical insurance market 
is boosted by the fact that everybody 
working in the private sector has to have 
medical insurance, usually provided by 
the employer at a basic level.  Savings 
and protection and life insurance is just 
0.1%, as is general takaful.

In 2016 the growth was in motor.  
Every other sector of  the market 
declined.  In terms of  claims, the 
growth was in health in 2016.  

Various things are likely to boost 
insurance growth in the coming years 

including Vision 2030, the government’s 
economic plan introduced in 2016.  The 
Saudi Arabian 2030 plan recognises 
that the country cannot continue to 
rely on oil; that it needs to become 
more self  sufficient in other areas and 
that the private sector needs to play 
a bigger part in the Saudi Arabian 
economy.  The three pillars of  Vision 
2030 are that the government want 
Saudi Arabia to remain the heart of  
the Arab world; they want to be a 
global investment powerhouse and to 
be the hub of  trade in the region.  At 
the detailed level they want to reduce 
the level of  unemployment among the 
Saudi population; they are looking for 
women to become more visible in the 
workplace and they are working towards 
an improvement in the health of  the 
Saudi population.  

Problems in the GCC 
Market
The Islamic co-operative structure used 
in Saudi Arabia is fairly simple and it 
has an agreement about the sharing of  
operating profits between shareholders 
and policyholders, so both parties have 
a common interest in the operating 
results.  As a result it tends to work well.

Takaful is a little more complex 
with different types of  fees such as 
wakala, mudarabah, etc.  It makes the 
accounting more opaque and can create 
some moral hazards.  If  the wakala fee 
is based on the level of  gross 
premiums, there is a tendency perhaps 
to write too much premium business, to 
over trade.

Both Islamic co-operative insurance 
and takaful have been very successful, 
with growth from $6 billion in 2006 
to $25.1 billion.  Growth has flattened 
somewhat with the oil-driven recession 
in the GCC.

Islamic banking is where the real action 
is and insurance/takaful is a fairly 
modest part of  the total Islamic finance 
market.  Relative to global premiums 
for the conventional insurance market 
takaful is very small.

Saudi Arabia is dominant in the Islamic 
insurance arena because of  the size 
of  its population, but also due to 
compulsion.  There are an increasing 
number of  lines of  business in Saudi 
Arabia and in the region generally, 
which the state compels citizens and 
the expat population to have, e.g. 
motor, medical, professional indemnity, 
public liability, etc.  Compulsory motor 
and compulsory medical insurance 
in particular are the main drivers for 
growth.  Big ticket insurance such as 
fire, marine and aviation generally go 
out of  Saudi Arabia to the international 
reinsurers.  (This is true for the whole 
of  the GCC.)  In the UAE there is 
much more life business than in Saudi 
Arabia.

In addition the Saudi Arabian state has 
less revenue than it had in the past, 
which is bad news for infrastructure 
projects, but it is good news for the 
insurance sector to some extent, 
because the government is trying 
to pass the burden of  government 
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expenditure to the private sector.  For 
example, medical is being pushed to the 
private sector.

The main issue for insurance/takaful in 
the GCC is quite simply the number of  
companies.  The UAE, for example, has 
62 companies, half  of  which are foreign 
subsidiaries in the Dubai International 
Finance Centre (DIFC).  Saudi Arabia 
has 33 companies, one of  which is a 
reinsurer.  (It was 35 companies, but two 
recently closed down.)  The number is 
quite startling when it is remembered 
that Saudi Arabia only has about 12 big 
banks.  It is likely that SAMA would like 
to see far fewer, but bigger insurance 
companies.  Other GCC countries are 
following the Saudi model.

The takaful industry in the GCC tends to 
underperform for the same reasons that 
conventional insurers underperform – 
high loss ratios and strong competition.  
Outside Saudi Arabia, the long-
established conventional insurers with 
their economies of  scale can cause 
real problems for the generally smaller 
takaful operators.  

Recent entrants to the takaful market 
have no unique selling points; they are 
me-too operations.  The managements 
of  many of  these companies thought 
that being Shari’ah compliant would be 
enough to attract business, but it is not.  
Customers typically buy on price.

Another issue is high expenses.  The 
start-ups do not have the economies of  
scale the established players have; the 
cost of  complying with new regulations 
has an impact; companies have to pay 
zakat as a proportion of  expenses, so 
even if  a company is not making a profit 
they still have to pay zakat; brokers, 
intermediaries and regulators are looking 
for high fees; etc.

The capital base is being eroded by the 
cost of  listing.  (Most companies in the 
UAE, Oman and Saudi Arabia have to be 
listed.)

Nobody likes insurance in the GCC 
region.  The population see compulsory 
insurance as a tax and try to avoid it.  
(One estimate suggests that 55% of  the 
vehicles in Saudi Arabia are uninsured.)  
There is also a level of  abuse of  
medical insurance such as unnecessary 
treatments and over-prescribing.  In these 
circumstances it is difficult for insurers to 
make a profit.  

Finally, while the GCC is a region that 
does not have corporation tax, it is 
nevertheless a very expensive place to 
run a business.

There are opportunities.  Despite the 
fall in oil prices, there is still a lot of  
business going on driven by population 
growth and increasing requirements 
for compulsory cover.  There are also 
improving yields on cash.

There are, however, threats.  With pricing 
becoming so soft, there will be fewer fees 
for companies.  Many takaful companies, 
for example, do a lot of  fronting; they 
overtrade and then pass the business 
straight to the reinsurers in return 
for an inwards commission.  These 
commissions are now under pressure.  

Motor is a commodity with too many 
insurers and insufficient consolidation.  
Although there is growing life and 
pensions business, this is tending to be 
provided by bank-owned companies.

Country risk is another thing that rating 
agencies look at, but this is not such a 
problem for the region with pretty well 
all GCC countries being average or low 
risk.  The ratings given to conventional 

insurance and takaful companies in the 
region do vary with takaful companies 
generally in the BBB range, slightly 
lower than the more established, larger 
conventional insurers with their brand 
identities and economies of  scale.  

In summary, there is real potential for 
takaful in the region but there are just 
too many companies.  As the industry 
has matured somewhat, growth has 
flattened out, which makes competition 
even stronger.  It may be that this will 
lead to some consolidation, a solution 
which the regulator in Saudi Arabia is 
actually encouraging, by denying rights 
issues and thus pushing companies to 
consolidation.  To some extent this 
is also happening in the UAE.  While 
Shari’ah compliance is a competitive 
advantage, it is not enough on its 
own; companies need some other 
differentiation.  

There is also the ongoing issue of  
a shortage of  investment outlets.  
In Saudi Arabia, most insurance 
companies invest in cash, which is 
negative yielding. In the UAE takaful 
companies have tended to invest in 
equities and real estate, which go down 
as well as up.  The investment strategies 
of  many Shari’ah- compliant companies 
are dubious to say the least in terms of  
liquidity and asset quality.  

In the relatively rare cases where 
Shari’ah-compliant companies are 
downgraded, the issue is usually one of  
poor management and has nothing to 
do with Shari’ah compliance.  Similarly 
there have been few bankruptcies and 
those that did happen were due to poor 
management.

Something of  a problem has been the 
lack of  mergers, because the sector 
does need to consolidate.  There are 
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alternatives to mergers; companies can 
co-operate.  Small companies can come 
together, particularly on medical.  Most 
of  these companies are writing through a 
third-party administrator (TPA).  If  they 
can pool their business through a TPA, 
they go some way to achieving the same 
economies as the larger players do.  For 
example, BUPA in Saudi Arabia are said 
to be getting discounts of  up to 50% 
from hospitals and clinics because of  the 
volume of  patients they are sending.

The Non-Mandatory 
Products in Saudi Arabia
When looking at opportunities in Saudi 
Arabia, it is important to align with 
Vision 2030.  The key draw here is 
that the government wants to increase 
household savings from 6% to 10%.  
This is an opportunity for the insurance 
companies as well as other financial 
sectors.  

Currently savings and protection/life 
makes up 2.6% of  the insurance market 
in Saudi Arabia.  Globally life 
is almost 50% of  the total 
spend, so there have to be 
opportunities here.  

The population in Saudi 
Arabia is young; the average 
age is 28.  This is not just 
because of  a high birth rate.  
Many Saudis die young.  
For example, globally the 
World Health Organisation 
estimates that 2.5% of  deaths 
are due to road accidents.  In 
Saudi Arabia that figure is 
20% and that does not take 
into account the number of  
people permanently disabled 
as a result of  road accidents.  
Saudis also have high rates of  
diabetes and heart disease.

The Saudi government in Vision 2030 
state that they want to grow the private 
sector so that it eventually accounts 
for 65% of  GDP (Gross Domestic 
Product).  Within the 65% they want 
SMEs (Small and Medium-Sized 
Enterprises) to make up nearly half  of  
that 65% and they want the diversity of  
business within the sector to improve, 
so not just construction and trading 
businesses, but bio products, smart 
manufacturing and health products, 
which plays into the high level of  
education in the country.  One of  the 
reasons for this target is related to the 
employment of  Saudis.  Currently only 
10% of  Saudis are employed in the SME 
market.

The challenges to achieving the targets in 
Vision 2030 include weaning Saudis away 
from dependence on the government.  
Insurance companies need to make sure 
they have the right products to fit into 
this space.  Saudis are tech-smart and 

insurance companies need to ensure 
their products are available and 
deliverable through social media 
such as Instagram, WhatsApp, etc.  

There is a reluctance to understand 
the impact of  the death or disabling 
of  the breadwinner would have on 
the family.  The insurance industry 
needs to improve their educational 
effort in this area and to ensure that 
products meet the needs of  the 
population.

Finally, the Saudi government wants 
to increase the penetration of  Saudi 
employees in all types of  
company.  Insurance companies 
need to start training Saudis so that 
they can take management roles, 
indeed top management roles, in 
the future and ensure that they are 
fully equipped to take those roles 
without adding to the risk to the 
company.

Riyadh, Saudi Arabia
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Africa – The Growing Takaful Industry
Tarig Osman, Managing Director, The United Insurance Co (Sudan) Ltd
Omar Sheikh, CEO, Takaful Insurance of  Africa, Kenya 
Adel Mounir, Secretary General, Afro-Asian Insurers & Reinsurers (FAIR)
Omar Gouda, Managing Director, Africa Takaful

The Wider African Scene
The demographic in Africa is 
favourable to takaful.  There is a large 
young, educated and underinsured 
population, who are primarily Muslim 
(53% of  the population).  Six countries 
– Algeria, Egypt, Morocco, Sudan, 
Nigeria and South Africa account for 
50% of  Muslims in Africa and 60% 
of  the continent’s GDP.  There are 41 
takaful operators in Africa.  Finally, the 
largest presence of  takaful in Africa 
is in Sudan, Egypt, Tunisia, Algeria, 
Senegal, South Africa and Yemen.  

Takaful depends on the concept of  
mutuality, joint help and brotherhood, 
which fits well with African culture.  
This is very important for takaful.  

Microtakaful has the potential to 
deepen financial access and inclusion 
among lower-income Africans.  The 
realisation of  oil and gas potential in 
some African countries will also help 
to grow the insurance market.  The 
growth rate for takaful in Africa over 
the last five years has been in excess of  
20%, albeit from a low base.

The lack of  strong brands is to some 
extent holding back the growth of  
takaful.  Many takaful operators have 
been running their operations like 
conventional insurance companies, 
but this is creating confusion.  There 
is also a lack of  product innovation, 
again because takaful companies have 
been mimicking conventional 
insurers.  

One of  the most recent developments is 
crowd takaful, where people go to a crowd 
takaful platform.  The platform performs 
the underwriting function, sets pricing, 
etc and offers the opportunity for the 
public to subscribe or invest.  If  this idea 
gets off  the ground, it is likely that it will 
operate outside the regulatory framework.  

Sudan
The Sudan takaful model is unique; it is a 
system that works for all – shareholders, 
policyholders and employees.  If  there is 
no balance between these three groups of  
people, then there is a problem.  

Takaful is like a mutual on steroids, 
because it does have shareholders.  The 
problem with a mutual is that it has 
no owner so the profit and KPIs (Key 
Performance Indicators) become a 
problem at some point.  

Taking the United Insurance Co as an 
example, it take no money from insurance 
services.  For the past three years the 
company has distributed more than 50% 
of  its surplus; policyholders decide how 
much to distribute.  Policy holders also 
have the right to choose a board member, 
who is a key part of  the compensation, 
audit and investment committees.  

About three years ago mechanisms 
were put in place to ensure that the 
policyholder appointed to the board has 
no relationship with the company other 
than being a customer, e.g. they are not 
a shareholder.  This has made a real 
difference to corporate governance and 

has created a model that is fit for the 
world of  the 21st century.

Although Sudan is a closed market 
that only has takaful products, the 
United Insurance Co has ambitions to 
expand outside Sudan and for that it is 
important to remember that products 
cannot just be takaful products; they 
must be able to compete with the 
conventional products in the global 
market.  More than that, they have to 
be better than conventional products, 
designed to appeal to the widest 
possible audience not just Muslims 
eager to buy Shari’ah-compliant 
products.

Kenya
Insurance products are the same 
all over the world and that leads to 
price wars and the lack of  a value 
proposition.  It is just as true of  Kenya 
as anywhere else.  Takaful Insurance 
of  Africa is a very young company, 
just six years old, but it decided to 
break new ground by taking insurance 
to a new market – livestock insurance.  

A significant proportion of  the 
population, particularly in the north 
of  Kenya are involved in livestock 
farming.  From time to time they 
are severely affected by drought 
and they lose their livestock.  The 
insurance policy is, however, different 
because it provides asset protection 
rather than asset replacement.  When 
drought conditions start to threaten 
the livestock, the policy kicks in, 
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providing funds to buy fodder for the 
policyholders’ animals.

This new policy has been very effective.  
It appeals to the Muslim population 
because it is Shari’ah compliant.  More 
critically, because Takaful Insurance 
of  Africa has a proactive approach to 
monitoring climate/drought conditions, 
they pay compensation early, allowing 
policyholders to buy fodder and prevent 
the animals from dying.  The success of  
the initiative has been recognised by the 
Kenyan government who have awarded 
Takaful Insurance of  Africa a £1.8 
million contract to extend their livestock 
insurance to the whole country.  

Takaful Insurance of  Africa are building 
on this success by developing new and 
innovative products that meet the real 
needs of  the market, taking themselves 
out of  the destructive price war that 
characterises so much of  the traditional 
insurance industry, including a women 
only product.

East Africa is a very underinsured 
market and as such there are many 
opportunities.  The key is to tailor 

products to the needs of  local 
communities.  

Egypt
The first ever takaful insurance 
product was launched in Egypt 
in 1964 by the first ever Islamic 
bank.  It was a small bank and was 
the initiative of  a group of  Islamic 
scholars.  Unfortunately the bank 
only survived for a few years.  Egypt 
did have another Islamic bank, but 

it was a specialist institution dedicated 
to providing social support to the 
population.

The first Islamic insurance company was 
set up in the Sudan.  In Egypt Islamic 
insurance did not get going until 2002, 
when the regulatory authorities decided 
only to grant new licences to financial 
companies that were significantly 
different from existing companies.  The 
first Islamic insurance company was 
licensed at the end of  2002 and began 
operation in 2003.  Today there are nine 
takaful companies in Egypt with a market 
share of  around 10%.  Takaful is growing 
faster than conventional insurance, but 
this is to some extent due to the fact that 
it is a young industry growing from a 
small base.  

One of  the problems inhibiting growth 
for takaful companies in Egypt has been 
the lack of  differentiation between their 
products and conventional insurance.  
This is a reflection of  the wider global 
market and is a major factor in the failure 
to reach growth targets set a few years 
ago.  The market needs to focus more on 
differentiation.  Cairo, Egypt

Livestock farming in Kenya
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Opportunities for Retakaful to Come of Age
Panel Session:
Mahomed Akoob, Managing Director, Hannover ReTakaful 
Omar Gouda, Managing Director, Africa Retakaful 
Dr. Volker Nienhaus, Professor of  Economics, Bochum University
Present and Future Challenges 
The question has been posed as to 
whether there is a future for retakaful 
companies.  The problem is that the 
insurance market in general is a very 
dynamic one and in that situation it is 
impossible to simply rely on claims for 
ethical operation and expect the business 
to roll in.  A retakaful company has to 
demonstrate reasonable expertise and 
business acumen; it has to compete on the 
same basis that conventional reinsurance 
companies do.  If  they can do this, then 
there is no reason why they should not 
be in a position to compete with the 
reinsurance companies.

There are, however, problems.  Retakaful 
companies, particularly regional 
operations, have great difficulty getting 
retro-retakaful, because there are no 
retro-retakaful companies in the world 
and retakaful companies will be unable to 
accept this business.  This problem will 
persist until the market matures.

Commoditisation is also a problem.  In 
some instances retakaful buyers will 
consider reinsurance to be a viable 
substitute.  There are no right answers to 
this problem.  There is enough retakaful 
capacity for most of  the business in the 
international market, so, to some degree, 
it will depend on to what extent a takaful 
company wants its whole value chain to 
be ethically correct and also what existing 
reinsurance relationships it might have.  

There is sometimes a question around 
the expertise of  retakaful companies.  In 
general, however, they have the expertise 
as many of  them have their roots in 
reinsurance companies.

Some criticisms have been made 
that retakaful is more expensive than 
reinsurance.  The economic conditions 
of  the reinsurance world internationally, 
however, will not allow anyone to 
overcharge just because they are retakaful.  
Retakaful pricing is as competitive as 
reinsurance pricing.  

The regulatory environment is very 
dynamic and with distinct regional 
differences.  This is a challenge.

Anyone contemplating going into the 
retakaful industry needs to appreciate it 
is not an opportunity to ‘make a quick 
buck’.  Organisations will need to invest in 
retakaful operations and should not expect 
any dividends for around 10 years.  Capital 
has to be built up; retained earnings have 
to be incorporated into the balance sheet 
and qard hassan has to be digested.  It 
is certainly untrue that shareholders get 
more than the policyholders in the case 
of  retakaful.  Shareholders in retakaful 
companies have contributed a substantial 
amount towards the success of  this model.

Islamic Financial Services 
Board (IFSB) Guiding 
Principles on Retakaful
The IFSB Guiding Principles are 
relatively new, being launched in 2016.  
They were deemed necessary, because 
there are special issues in retakaful that 
do not occur in other areas of  Islamic 
finance.  Firstly retakaful is a business-to-
business undertaking and so consumer 
protection issues do not have the same 
relevance.  In addition, retakaful is very 
important for large and very specialised 
risks, which is less likely to be the case in 
primary takaful.

The first group of  principles relates 
to the need for a comprehensive 
governance framework and a code 
of  ethics and conduct; it should be 
established that truthfulness, honesty 
and fairness are the main pillars 
of  the business; due care and due 
diligence are critical and systems and 
procedures should be in place to 
ensure that governance and 
conflicts of  interest are properly 
handled.

The second group relates to Shari’ah 
compliance.  The third group relate 
to the prudential framework – 
adequate risk management, solvency 
requirements and investment 
requirements.  Fourth is transparency, 
which requires appropriate 
disclosures to be made to both 
business partners and regulators.  
The final group of  principles 
relate to supervision of  retakaful 
programmes.  

These principles may not sound 
particularly exciting or innovative, but 
in practice they can have some quite 
surprising implications.  For example, 
if  there are conflicts of  interest 
there should be whistle blowing 
procedures within the institution 
and protection for whistle blowers.  
Another example, an organisation 
needs to ensure that its service 
providers maintain similar ethical 
standards to its own, which could 
be far from easy and quite onerous.  
These are just two examples from a 
long list of  quite demanding practical 
requirements that stem from the 
Guiding Principles.
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Asset Management – A Liquid Real Asset Class
Datuk Noripah Kamso, Fellow, Islamic Finance, 
Oxford Centre of  Islamic Studies
Abbas Khaku, Senior Investment Associate, Amiri Capital

One of  the great myths is that takaful operators are wary of  investing in the property market, 
because it is very illiquid.  This session sets out to demonstrate why it is a myth and what takaful 
operators can do to create liquid property funds.
Liquid Property Investment 
Vehicles
There are a number of  ways of  
investing in property including direct 
investment, where the asset is owned 
directly; purchasing shares in a REIT 
(Real Estate Investment Trust) or 
property fund; investing in a fund of  
property funds and ETFs (Exchange 
Traded Funds), which look to replicate 
the full market.  Direct real estate 
investment means that the purchaser 
can select the asset; quickly establish 
the Shari’ah-compliance of  the tenant 
and if  the purchaser chooses to apply 
leverage then it can quickly be assessed 
for Shari’ah compliance as well.  There 
are, however, risks involved in this 
type of  investment and perhaps most 
importantly how it fits in with a takaful 
operator’s liquidity requirements.  
Clearly this is a very illiquid form of  
investment.

Assets can be held through SPVs 
(Special Purpose Vehicles) that allow 
the owner to have control over the 
sales process and is the most basic 
form of  investment into real estate.  An 
alternative is a private REIT.  (REITs 
have been around in the US for a long 
time, but are a more recent introduction 
to the UK.)  A private REIT can have 
a very small number of  or even one 
shareholder and there are tax benefits 
including on VAT (Value Added Tax) 
and corporation tax.  A private REIT 
also helps liquidity by allowing for a 
slightly easier sales process, because 

elements of  the REIT can be sold 
to different investors and certain 
parts of  the assets can be divested 
to fellow operators or other third 
parties.

Shares in public REITs and property 
funds often have a large number of  
underlying investors and a very liquid 
market into which investors can 
sell.  These REITs or funds invest 
directly in property and provide 
dividends to investors.  There a large 
number of  these funds available 
and they improve diversification for 
the amount of  money spent thus 
spreading the risk.  They are also 
tax-efficient structures with savings 
on both VAT and corporation 
tax.  In the UK and Europe at least 
REITs are very heavily regulated.  
This means investors can rely on 
the information that is provided and 
there are various investor protections.  

On the downside there are very few 
Islamic REITs available in Europe, 
although there are a few in Dubai.  
With non-Shari’ah-compliant REITs 
it is harder to verify the underlying 
assets to see whether they are 
Shari’ah compliant.  Also when a 
REIT is not Shari’ah compliant it is 
less likely for the REIT to undertake 
Shari’ah-compliant leverage.  These 
public REITs do, however, help with 
liquidity, because it is relatively easy 
to dispose of  shares and there is a 
very regular trading market.

A fund of  
property funds 
is a third 
option.  There 
are several of  
these available 
and they operate 
by investing in funds.  This means 
they offer good diversification, but 
the risks are similar to those noted 
for REITs.  Liquidity is good 
through a regular trading market.

Finally there are ETFs and 
tracking indices, which allow an 
investor to track a whole universe 
or a subset of  a universe of  funds 
available in the marketplace.  
Diversification is even further 
improved with these vehicles 
and the risks are similar to other 
diversified funds, but again it is 
easy to dispose of  the investments.

There are risks and challenges, 
but if  the takaful industry feels it 
is necessary to use REITs, funds 
of  funds or ETFs, then there is 
a need to engage with them and 
make the takaful voice heard.  If  
the demand is seen to be there, 
then it is likely the product will 
become available.  On the plus 
side REITs are very Shari’ah 
compatible, being asset backed 
and they have low leverage levels, 
so converting a REIT into a 
Shari’ah-compliant vehicle is very 
straightforward.

Datuk, Noripah, 
Kamso
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IIBI Monthly Lecture Series
September: Dana Gas – A Case Study 
Introduction
This two part lecture included 
presentations from Rupert Reed QC, 
Serle Court and Dr Scott Morrison, 
Middlesex University School of  Law 
and IDRAK.  Rupert Reed reviewed the 
Dana Gas case up to the time of  the 
lecture in September and the sea change 
in the attitudes of  English courts to 
matters of  Shari’ah compliance.  Dr 
Morrison looked at sukuk issues 
more broadly, drawing on his recently 
published book, Law of  Sukuk: Shari’ah 
Compliant Securities.

The Dana Gas Case – 
Rupert Reed
The Economics
Rupert Reed opened by saying that the 
Islamic finance world has again been 
rocked by a case in which the finance 
party denies the Shari’ah compliance 
of  its own obligations and has obtained 
an interim injunction against the 
enforcement of  those obligations.  
The amount at stake is $850 million.  
A serious systemic risk has been 
introduced.  

Dana Gas differs significantly from 
the last case, in which Mr Reed was 
involved, the Blom Bank and TID 
case.  In that instance, the agreement 
was a wakala contract, so, even if  the 
agreement was found to be Shari’ah 
non-compliant and was avoided, Blom 
still had a trust claim as found by the 
Master and a restitutionary claim as 
recognised by the judge.  In other words 
the investors could get their capital back 
by way of  an interim payment.

In the Dana Gas case the arrangement 
is a mudarabah sukuk and if  the 
mudarib did not purchase the 
mudarabah assets, it is unclear how 
the raab-al-maal is going to obtain the 

return of  the capital of  $850 million.  
The case has presented the market with 
a significant risk, as reflected in the fact 
that the mudarib is seeking a 90% hair 
cut of  the investors.

The Legal Position
The Dana Gas case represents a sea 
change in judicial attitudes in the 
English courts.  In the Shamil Bank case 
in 2004, both the commercial courts 
and the Court of  Appeal considered 
Shari’ah to be a complex form of  
medieval religious philosophy from 
another period on which there was little 
or no firm authority and on that basis it 
could not be applied.  

By 2009 and the TID and Blom Bank 
case judicial attitudes had changed 
somewhat.  By this time in the Chancery 
Division of  the High Court, the judge 
figuratively rolled up his sleeves and 
considered the Shari’ah compliance 
of  a wakala agreement.  Shari’ah 
compliance was important because TID, 
a Kuwaiti bank, only had capacity or 
vires to enter the relevant transaction 
if  it was Shari’ah compliant.  If  it was 
not Shari’ah compliant as a matter of  
Islamic law, as a matter of  Kuwait law 
the bank would not have had capacity 
to enter the agreement.  Under English 
law it was the Kuwaiti law, under 
which the bank was incorporated, that 
mattered, so it was a quite complicated 
position involving conflicts of  law.  The 
English judge at the Chancery Division 
had to try to assess on an interim 
basis whether there was an issue as to 
Shari’ah non-compliance.  He looked at 
the anticipated profits under the wakala 
and he found that it looked as though 
it was in the nature of  interest and on 
that basis he identified that there was 
an issue of  Shari’ah non-compliance.  
There is also some discussion of  

risk in his judgement, so it is quite a 
sophisticated judgement for an English 
judge in the Chancery Division.

That chronology is relevant, because 
in the Dana Gas case the original 
mudarabah sukuk agreement was 
written in 2007 and was then 
rescheduled in 2013.  When it was 
drafted by the transactional team 
they were assuming that Shamil Bank 
represented the attitudes of  the English 
courts and English law, i.e. that they had 
no interest in Shari’ah issues.  By 2009 
that judicial attitude had changed and 
the rescheduling of  the agreement took 
place in 2013.

The real interest for lawyers in the Dana 
Gas case is that it is a case study of  how 
a composite structure can be used to 
mitigate Shari’ah-non-compliance risk.  
At the court hearing on the interim 
injunction application the raab-al-maal 
accepted the agreement was essentially 
Shari’ah non-compliant for interim 
purposes.  It sought to introduce no 
expert evidence as to the compliance.  
All the risks had essentially been passed 
to the mudarib and the issue was - did 
the structuring of  that agreement 
insulate the arrangements from any 
judicial scrutiny as to whether or not 
they were Shari’ah non-compliant.  

The Structure
In a mudarabah agreement the raab-
al-maal contributes the capital and 
the mudarib contributes the skill 
and labour.  The central mudarabah 
agreement is an investment made 
through a sukuk and the investors have 
an undivided share of  the mudarabah 
assets.  They were held in trust by a 
Jersey trustee, which was formally the 
raab-al-maal.  The raab-al-mall was 
to receive 99% of  any profits as well 
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as a periodic fixed amount.  The 
liquidation of  the mudarabah assets 
was to occur at a redemption date in 
October 2017, but that process would 
not occur if  the proceeds were less 
than the capital and an amount of  
fixed profit.  If  there was a failure 
to liquidate that would in itself  be a 
mudarabah event and on a mudarabah 
event or an event of  default, which 
included illegality or a repudiation, 
Dana Gas was required to pay an 
agreed redemption amount, which in 
effect equated to a return of  capital 
and an agreed profit to the raab-al-
maal.  To make things worse from a 
Shari’ah-compliance perspective Dana 
Gas further provided security for its 
payment obligations in the form of  
shares in subsidiaries and real property.
  
The mudarabah agreement was under 
UAE (United Arab Emirates) law, but 
the payment obligation in the purchase 
agreement was set out in a separate 
agreement under English law.  That 
was the obligation to pay the agreed 
redemption amount.  There was then 
a further agreement, a sale agreement, 
which provided for the transfer of  the 
mudarabah assets, which was under 
UAE law.

Taking a step back, the doubtful 
element, the purchase undertaking, 
was put in a separate agreement, which 
was specifically under English law, not 
under UAE law.  It could be supposed 
that the strategy was conceived in the 
following way – the UAE courts would 
not be too interested; they would say 
essentially what UAE law applied and 
the English courts could be relied on, 
after Shamil Bank, to take no interest 
in Shari’ah-compliance issues.  It was 
a way of  using the hived-off  purchase 
agreement as a fire break between 
the mudarabah agreement, which was 
the effective guarantee and the sale 
agreement, by which the mudarib gave 
effect to that guarantee.

That obviously raised serious Shari’ah-
compliance issues.  The raab-al-maal 
took no financial risk at all; it took no 
credit risk; all of  the risk was on the 
mudarib.  The mudarib should take 
losses only where they result from his 
own fault and it is only that loss under 
Shari’ah principles that the mudarib is 
entitled to secure.  The second issue 
is the interim instalments, which again 
were for a final amount, and, while 
interim instalments can be paid under a 
mudarabah, they should be an amount 
on account of  the final profit, because 
the final profit can only be assessed at 
the end of  the arrangement.

The UAE civil code takes a fairly 
orthodox line on mudarabah.  In article 
704 it states that the raab-al-maal is to 
bear all losses and the mudarib shall not 
bear any of  the financial loss.  Article 
696 states that the mudarib cannot 
guarantee capital loss save where the loss 
occurs as a result of  his own fault.  If  
that is not enough to make this highly 
questionable under UAE law, UAE law 
also has provisions that state a contract 
is void if  it is contrary to public order 
or morals.  In addition, part of  the 
public policy of  the UAE is ensuring 
that Islamic finance agreements written 
under UAE law should be Shari’ah 
compliant.

The Legal Trail
Early in the summer of  2017 Dana Gas 
got into financial difficulty.  It took a 
quite impressive multi-jurisdictional 
approach in terms of  the number of  
actions that it started.  Firstly, in the 
Sharjah courts of  the UAE it sought 
an order for the voidance of  all the 
agreements and the security.  On 13 June 
2017 it obtained an interim injunction 
preventing the trustee from taking action 
in any jurisdiction, so it is an order that 
purports to have global effect. 

The same day, 13 June, an application 
was brought in the BVI (British Virgin 

Islands) courts preventing a BVI 
subsidiary from effecting or registering 
any change in its shareholding, which 
would be an exercise in security rights 
under the sukuk.  In the English 
courts on 16 June Dana Gas sought 
declarations that the undertakings in the 
purchase agreement were unenforceable 
for illegality, alternatively unenforceable 
for mistake or frustration.  

Of  particular interest is the injunction 
sought in the English courts.  After an 
initial judgement by His Honour Judge 
Waxman in the Commercial Court, the 
action went ex parte before Mr Justice 
Leggatt he described Dana Gas’s claim 
as ‘about as unattractive as any you can 
get in the Commercial Court’; the idea 
that you seek to argue the Shari’ah law 
compliance of  your own agreement 
in order to avoid your own obligation 
to pay back any amount under that 
agreement. 

At the inter partes hearing, where both 
parties were represented, the case came 
before His Honour Judge Waxman 
and he applied the Ralli principle; 
that is a principle of  illegality.  This 
means that if  the performance of  
an agreement is illegal in the place 
where the performance occurs, then 
it is unenforceable on the grounds 
of  illegality.  There have been a few 
cases of  illegality where the laws of  
another jurisdiction have been taken 
into account.  In this case he found the 
performance would be unlawful in the 
place of  performance. 

The trustee tried a very subtle and 
sophisticated argument in terms of  
the fact that the purchase agreement 
was written under English law and 
the purchase agreement contained 
obligations to pay a fixed price and to 
execute the sales agreement; neither of  
those were to happen in the UAE.  The 
court would have none of  it.  It was 
decreed that this was a single purchase 
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process; it may have been divided into a 
number of  agreements, but the process 
was to be executed and implemented in 
the UAE, where Dana Gas is based and 
where its board took its decisions.  That 
is why there was illegality.

Similarly there was a very sophisticated 
argument on mistake.  If  some of  the 
agreements were valid and some were 
not, you could end up with a situation 
whereby the trustee had no payment 
obligation, but was left holding the 
assets and that would be a different 
performance from the one originally 
contemplated.  Again the court said you 
simply cannot slice up the arrangements 
in this way both for the purposes of  
illegality and mistake; you have to look 
at the whole process.

Things then became rather strange in 
that the trial was supposed to start on 
19 September, but some Dana Gas’ 
shareholders obtained an anti-suit 
injunction in the UAE court to prevent 
Dana Gas from participating in the 
trial in London.  Black Rock for the 
bondholders was permitted to present 
its case.  The case was then adjourned 
and remains adjourned until 12 October 
to see whether the UAE injunction is 
going to stand.

Early Conclusions
Firstly, as a matter of  Shari’ah 
compliance, where risk to the raab-
al-maal is eliminated, there are clearly 
going to be issues of  enforcement, 
not just under UAE law, but also 
under English law where the place of  
performance can be said to be the UAE 
or some other jurisdiction that requires 
Shari’ah compliance.  

Second, the position of  the English 
courts thus far is that they cannot 
chop up the process; they have to take 
a holistic view of  the whole process 
and look through that structuring 
to see where the substance of  that 

performance is happening and 
whether that performance is unlawful 
under the law of  that jurisdiction.

Third, it is also interesting to see 
that the courts are now engaging 
with Shari’ah compliance, as indeed 
they were in the Blom Bank case.  
There are two reactions to that.  One 
reaction is that it is a dangerous 
development for Islamic finance 
markets as a whole and in particular 
for the UK Islamic finance industry 
and also for the lawyers who service 
that industry.  The longer-term view 
is that it is in the greater interest of  

the UK Islamic finance industry and 
its lawyers, because the Dana Gas 
judgement is likely to improve the 
Islamic integrity of  Islamic finance 
written in England under English 
law.

(Since the lecture took place, Mr Justice 
Leggatt in November ruled that Dana 
Gas were obliged to repay bondholders.  
The hearing took place without Dana Gas 
being represented due to the UAE court 
injunction and Mr Justice Leggatt’s decision 
not to allow Dana Gas any further delays 
in the hearing of  the case.  This is, however, 
unlikely to be the end of  the story.)

Rupert was appointed as a QC in 2014.  He 
has a broad commercial and financial disputes 
practice, with a particular focus on contracts of  
property investment, finance, development and 
management, as well as wider fraud, banking 
and shareholder disputes.  His practice in 
England is primarily in the Commercial Court 
and Chancery Division of  the High Court and 
the Court of  Appeal in England, and overseas 

before arbitral tribunals and in the courts of  offshore jurisdictions, 
in particular the Dubai International Finance Centre (DIFC). His 
international work commonly has issues as to jurisdiction, applicable 
law and cross-border enforcement.  Rupert has a strong interest in work 
in the Middle East and in London involving parties from the MENA 
region. 

Dr Scott Morrison
Sukuk Market Deals and Trends
There has not been a great deal of  
variation in new sukuk issuances since 
2013 with the volume of  new issuances 
ranging from about $32 billion to $42 
billion.  Notably issuances up to the 
end of  August 2017 were at about the 
same level as for the whole of  2016.  It 
is reasonable, therefore, to expect 2017 
to exceed any of  the previous four years 
by a considerable margin.
  
Until the last two years, when it rowed 
back on sukuk issuance, Malaysia has 
driven the sukuk market.  Some of  that 

slack has been taken up by Indonesia, 
but Saudi Arabia is also increasing 
sukuk issuance.  There are also some 
sukuk issuances in non-Muslim majority 
countries, but the volume is small so far.

It was thought back in 2008-2010 that 
sukuk would be sovereign led.  Initially 
this was the case, but sovereign sukuk 
have been something of  a signal to the 
corporate sector and corporate sukuk 
now account for two-thirds of  new 
issuance.  

The economic impact of  Dana Gas 
has been fairly modest.  Dana Gas is a 
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relatively small company; it could not 
compete with the oil majors such as 
BP, Shell, the Abu Dhabi National Oil 
Company or the Emirates National Oil 
Company.  Its total assets are $4 billion; 
the sukuk was worth $700 million or 
0.003% of  a $2 trillion global sukuk 
market.  

The legal significance of  Dana Gas, 
however, is certainly significant and in 
the near term Dr Morrison suggested 
the market would see a great acceleration 
in restructuring and rescheduling, 
arbitration and ADR (alternative dispute 
resolution) disputes in relation to sukuk, 
as well as litigation, with similar ultra 
vires claims to be made in many other 
contexts.  He also predicted the market 
would see a nominal reduction in 
corporate issuances in 2018.  Sovereigns, 
of  course, issue sukuk for different 
reasons to corporate borrowers and, 
therefore, he expected the impact on 
sovereigns to be less.

In the medium term the transformation 
of  judicial attitudes is an important 
point.  From a policy perspective, 
however, part of  the appeal of  the 
English jurisdiction was that English 
judges were unwilling to adjudicate 
Islamic law; they were essentially going 
to stay out of  it.  It may be, therefore, 
that the English legal system will 
become less appealing.  Whether that 
leads to sukuk being issued, arbitrated 
and disputed elsewhere may depend 
on the alternatives.  For example, GCC 
insolvency law is improving; will it 
improve enough for it to become a 
viable jurisdiction for hearing these 
claims.  Will there continue to be 
reservations about having a case heard 
in one of  the GCC countries or will 
the traditional comfort level with the 
English courts continue?  That is an 
open question.

Dr Morrison also said he saw the Dana 
Gas case as a correction of  the sukuk 

market, very much as Muhammad Taqi 
Usmani’s intervention was in 2008.  He 
believed it would strengthen the market 
in the longer term, because of  the 
greater respect for Shari’ah compliance 
and what that means.

A key issue in Dana Gas is how do 
you ascertain Shari’ah compliance, 
document it and enforce it.  There is 
a debate to be had about a national 
law such as UAE law and soft law 
issued, for example, by AAOIFI or 
IFSB.  Some scholars have opined 
that the internal logic of  the modern 
nation state is inherently incompatible 
with Islamic law.  When you had 
living, vibrant Islamic law, it was not 
taking place in a political community 
or a polity like that of  the modern 
state.  It is, therefore, impossible to 
speak about Islamic law since the end 
of  the 18th century; it has ceased to 
exist in the same form.  Dr Morrison 
said that he did not subscribe to that 
extreme version, but he did subscribe 
to a modified version, which is that 
he was not convinced that any extant, 
contemporary state can reasonably call 
itself  an Islamic state ruled by Islamic 
law.  It is also not tailored to the needs 
of  the contemporary Islamic financial 
industry, whereas AAOIFI and IFSB 
are, although they may not be perfect in 
terms of  the accessibility and adequacy 
of  their standards.  Of  the two, IFSB is 
very user friendly; everything is regularly 
updated; it is online; you can read the 
standards in Arabic or English; they 
tend to have a more liberal orientation 
and they have made a greater effort to 
talk across the lines of  legal schools 
than AAOIFI has.

Among sukuk issued recently, on 
14 September Bahrain issued a 
sovereign sukuk of  $850 million.  This 
is the largest sukuk that has been issued 
since the Dana Gas case surfaced.  On 
18 September the Islamic Development 
Bank issued a $1.25 billion sukuk, listed 

on NASDAQ Dubai.  These two sukuk 
are prima facie evidence that Dana Gas 
is having a minimal impact on sukuk 
markets.  

Dr Morrison said he would also argue 
that these suggest the ongoing dispute 
between the GCC States and Qatar 
is having a limited impact on sukuk 
markets.  

Obstacles to the Growth of  
International Sukuk Markets
Dr Morrison said that he saw a 
number of  problems for investors and 
borrowers.  Firstly, why issue a sukuk 
if  you can issue a bond, if  you are not 
of  a religious persuasion.  The investor 
wants the fixed income and the capital 
guarantee; he or she wants to be a 
lender and not a partner.  The investor 
is also more comfortable relying on a 
contractual agreement rather than a 
property right.  The market talks about 
asset-based and asset-backed sukuk.  
Dr Morrison said he thought of  that 
in terms of  a contractual right and a 
proprietary right.

Second, there is the problem of  doubts 
about Shari’ah compliance.  A religious 
investor may be uncertain about 
whether a sukuk is, in fact, halal.  If  
the investor is sufficiently uncertain, 
he or she is certainly not going to be 
interested.  Third, a typical minimum 
subscription is $100,000, so sukuk are 
not for small investors.

The fourth problem is the state of  the 
secondary market; sukuk are thinly 
traded.  Investors have demonstrated 
a preference to buy and hold, because 
they will have difficulty replacing a 
sukuk; they may also have problems 
liquidating sukuk because of  the state 
of  the secondary market.  Effectively 
there is no yield curve, which leads to a 
pricing problem.  From the standpoint 
of  the religious investor ‘buy and hold’ 
might seem to be commendable; from 
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the standpoint of  the market taking off  
it is not desirable.

Fifth, there is the limit to asset 
availability.  If  you require buildings and 
you are not a sovereign you may have 
difficulties coming up with the assets.  
In addition you may not want to part 
with the assets to issue a sukuk.  The 
sixth problem is the cost, measured 
in terms of  both time and money, to 
arrange a sukuk.

Dr Morrison suggested that structuring 
sukuk to be tradable would be one 
potential solution to some of  the 
problems, as well as the incorporation 
of  non-national, yet international 
standards, perhaps based on AAOIFI or 
IFSB soft standards. 
 
Fallacies
The first fallacy is that the sukuk market 
is very complex.  In late summer 2017 
the UK’s Financial Times said in an article 
that the sukuk market was hobbled by 
complexity and in need of  innovation to 
ease the issuance process.  Dr Morrison 
suggested the market was hobbled not 
by complexity, but by unfamiliarity.  A 
failure to understand something does 
not mean it is difficult to understand; 
it may simply mean that someone has 
not applied their mind properly to 
the problem.  In the last decade the 
amount of  information about sukuk has 
increased exponentially and there has 
also been a good response to demand 
in the form of  the types of  sukuk now 
coming to the market.

Second, a well-known Islamic finance 
practitioner in the UK told the Financial 
Times that in order to issue a sukuk an 
obligor must have a physical asset equal 
to the value of  the issue.  Clearly that 
person was thinking of  an ijara sukuk.  
That is not necessarily a requirement; it 
ignores salam and istisna altogether, as 
well as IFSB Standard 7 stating that a 
pool of  predominantly tangible assets 

(more than 50%) is acceptable.  (IFSB 
Standard 7 is based on texts in the 
Qur’an.)

The third fallacy is that a national 
Shari’ah board is needed to establish 
standardised sukuk structures.  This 
fallacy was stated by a leading member 
of  a finance consultancy in Dubai, 
again in an interview with the Financial 
Times.  There are some countries such 
as Bahrain, Oman and Malaysia that 
use the centralised approach, but it 
does come with some dangers.  Most 
notably it can politicise the industry and 
it is, therefore, an impossible approach 
to take in a secular state.  It might also 
exacerbate sectarian disputes.

Analysing 40 out of  the 65 sukuk 
listed on the London Stock Exchange 
(LSE) demonstrates the market is 
standardising itself.  There are 16 
nominate contracts recognised by 
AAOIFI.  Three of  these contracts deal 
with crops and agriculture and are never 
used.  Only six of  them were found in 
the LSE sample.

Opportunities
Sukuk supply may be an issue, but 
demand is not.  For example, the 2014 

UK sovereign sukuk was oversubscribed 
10 times.  Investors in sukuk are 
typically large international institutions, 
traditionally banks, but less so now, who 
may or may not be guided by religious 
considerations.  

The relationship between the energy 
and sukuk markets is becoming clearer.  
The lower the prices in the energy 
markets, the more sukuk are being 
issued.  For example, Saudi Arabia 
currently has huge holes in its budget 
and it is largely filling those by going 
to the bond market, both conventional 
bonds and sukuk.

Conclusions
Some obstacles to the development 
of  the sukuk market are inescapable.  
Islamic law is a given.  If  you are not 
complying with Islamic law, you are 
not issuing a sukuk, you are issuing a 
bond.  Some other problems such as 
the weak secondary trading market are 
self  correcting with scale; it is a matter 
of  volume.  

Other problems are the result 
of  incomplete and/or inaccurate 
information.  So, in fact, knowledge is 
the key to the growth of  sukuk markets.

Dr Scott Morrison joined Middlesex University 
School of  Law in September 2015.  His 
principal research interests deal with capital 
markets, corporate finance, fixed income 
securities, structured financial instruments and 
securitisation, and banking law more broadly; 
in particular he is currently engaged in research 
concerning the development and regulation 
of  Islamic finance and investment and retail 
banking -- both in the United Kingdom and 

abroad.  Before being called to the Bar of  England and Wales (Gray’s 
Inn) in 2012 he specialised in Middle Eastern and Islamic studies, 
and politics.  He is also the director London-based Islamic finance 
consultancy, IDRAK.



NEWHORIZON  July to December 2017 

www.islamic-banking.com IIBI 37

Introduction
In the immediate aftermath of  the 
financial crisis of  2008, there was a 
lot of  discussion about ethics and the 
extent to which ethical failures had 
contributed to that crisis.  With the 
passing of  time that debate has died 
away, except in Islamic finance, because 
Islamic finance claims to be ethical.  
Professor Habib Ahmed suggested that 
if  it claims to be ethical, then it should 
be possible to see this in practice, but 
some observers believe that Islamic 
finance has failed to live up to its social 
and ethical responsibilities.

It is very important in defining ethics to 
look at the underpinning methodology 
used to create an ethical framework 
for the industry and how that is then 
used in practice.  Currently there are 
two broad views about ethics in Islamic 
finance.  One view is that Islamic 
law itself  is ethical, so as long as any 
contract is Shari’ah compliant, it is by 
definition ethical and does not need 
any further discussion.  This is the 
view taken by a lot of  Shari’ah scholars 
and that is why little discussion of  
ethics takes place among the scholars.  
The second view is that ethics is very 
distinct from the legal requirements.  
For example, there may be instances 
where something may be legally sound, 
but it is still unethical.  

Within the group that considers ethics 
to be different from the purely legal, 
there is a further division.  One sub 
group will try to identify the moral and 
ethical concepts in Shari’ah and apply 
those to Islamic finance.  The other sub 
group, based on the Maqasid, believe 

that the overall goal of  Shari’ah is to 
enhance welfare and prevent harm, an 
ethical concept that is being ignored 
by Islamic finance.

Key to the whole issue is the need 
for a methodology to assess ethics 
from a Shari’ah standpoint.  Without 
such a methodology Shari’ah scholars 
are unlikely to co-operate in dealing 
with the ethical issues that arise in 
modern Islamic finance; they see these 
issues as Western ideas that have no 
relevance to Islam.

Defining Ethics
There are five rulings in Islamic 
law and any act can be classified as 
belonging to one of  these rulings, 
i.e. obligatory, recommended 
or preferable, permissible, 
reprehensible and prohibited or 
haram.  The obligatory and prohibited 
classifications have legal implications, 
i.e. observance can be enforced.  
Recommended and reprehensible acts, 
however, have ethical connotations.  
Recommended acts might include 
giving charitable donations beyond 
zakat and therefore be considered 
ethical.  Reprehensible acts would 
include miserliness and greed and 
would be considered unethical.

From the Shari’ah point of  view legal 
rulings must be enforced and from a 
spiritual point of  view observance of  
obligations will be rewarded, whereas 
failure to observe obligations will be 
punished.  When it comes to ethical 
issues, observance of  the ruling will 
be rewarded, but failure to observe 
the ruling will not be punished.

The Sources of  Islamic 
Ethics
The sources of  Islamic ethics are to 
be found in texts from the Qur’an and 
the practices of  the Prophet (pbuh), 
the Sunna, which together constitute 
Shari’ah.  Most of  the discussions of  
ethics in the literature look at the ethical 
or moral teachings in Islam and apply 
those to Islamic finance.

There is also a large body of  literature 
on legal maxims.  These are essential 
when looking at a lot of  contemporary 
ethical issues, which are not covered by 
the texts.  Legal maxims are basically 
general Shari’ah principles that have 
evolved over time.  They are based on 
the Qur’an and Sunna.  

One of  the fundamental maxims, which 
some scholars say summarises the sense 
of  Shari’ah, is – the goal of  Shari’ah is 
to promote welfare and prevent harm.  
If  anything violates this maxim, it is 
contradicting the sense of  Shari’ah.  

The Principles of  
Commercial Law
The basic principles of  Islamic 
commercial law are justice and 
permissibility, which means you are 
free to do anything except that which 
is explicitly forbidden in Shari’ah.  Two 
things are prohibited in commercial 
transactions – riba and gharrar or 
excessive risk, which create injustice.  

Necessity may render the forbidden 
permissible.  Although any judgement 
about necessity - will there really be 
chaos or disruption if  something is not 
done - is bound to be subjective, it is 
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used by Shari’ah scholars to approve a 
lot of  the products seen in the financial 
market.  

Among the maxims, a body of  abstract 
rules derived from a detailed study of  
the fiqh, there are a number that apply 
particularly to Islamic finance.  For 
example the maxims say that anybody 
taking a reasonable risk should benefit 
from it and that liability accompanies 
gain.  (These two maxims underpin the 
idea that Islamic finance is about risk 
sharing.)  It is also critical to look at the 
intentions behind and the impact of  
contracts.  Substance is more important 
than form and harm must be eliminated.

Legal Methodology
There are two main sources of  
knowledge in Islam – Shari’ah, 
comprising the Qur’an and Hadiths and 
Fiqh, which contains the assembled 
knowledge of  Shari’ah scholars and has 
evolved over time.  Fiqh has a human 
element to it, unlike Shari’ah, the Qur’an 
and Sunna which cannot be changed.  
Most of  the law relating to Islamic 
finance would be regarded as Fiqh rather 
than Shari’ah.

In every new case, scholars discuss 
the matter and come up with a ruling.  
There is a procedure they have to 
follow to ensure that their rulings reflect 
Shari’ah.

Maslaha is used when no relevant or 
appropriate rulings can be found in 
Shari’ah.  Using this tool means making 
a judgement about whether there is 
any benefit to society or not in certain 
situations, products or transactions.

Unfortunately Islamic finance does not 
generally move beyond this level of  
legality.  It is more unusual to look at 
ethics.

Ethical Methodology
The methodology for determining 
whether a product or transaction is 
ethical is similar to the one used for 
determining legality.  The start point is 
an examination of  the texts.  If  nothing 
is found then the legal maxims are 
consulted.

Practical Application
To determine whether a transaction or 
product is Shari’ah compliant and ethical, 
it is necessary to go back to the pre-
contract stage and ask what the intention 
behind the contract is.  This is a problem 
because no-one really knows what the 
intention is apart from the person or 
persons proposing the contract.

Secondly, there are the post-contract 
implications.  Is the contract being used 
for something harmful, which would 
render the contract impermissible?  For 
example, selling grapes to a winery would 
be impermissible.  There is no problem 
in the sale of  the grapes as such, but the 
ultimate use, to make wine, renders the 
sales contract at worst invalid according 
to some schools of  thought and at best 
unethical according to others.

One of  the problems that arises is that 
judgement about whether something 
is legal and/or ethical depends on the 
subjective view of  scholars interrogating 

the texts and interpreting maxims.  It 
is not uncommon for the majority 
of  scholars to judge something is 
impermissible and for just one or two 
to say it is permissible.  Unsurprisingly 
the financial institution involved will 
often take the minority view to declare 
a product or service is permissible.  In 
the defence of  Shari’ah scholars, they 
do face problems in coming up with 
products in the contemporary world.

Sustainable Development 
Goals
These 17 sustainable development 
goals (SDGs) were launched by the 
United Nations in 2015.  The first 
goal is the elimination of  poverty by 
2030.  A lot of  Muslim countries have 
large elements of  their populations 
living on $1 or $2 a day.  Given the 
huge investments that will be needed 
to achieve these goals, the question 
is what can Islamic finance offer?  
In the current climate, the answer 
to that question is not much.  The 
maxims, however, call for promotion 
of  welfare and prevention of  harm 
and Maqasid calls for the protection 
of  life, progeny and property in 
its broadest sense including the 
environment.  This suggests that 
the SDGs should be something that 
Islamic finance should support and yet 
little is being done.
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Shari’ah Stocks
There are two basic criteria used to 
identify Shari’ah-compliant stocks.  
First is a sector screening, eliminating 
prohibited sectors such as alcohol, 
gambling, arms, etc.  Second is an 
accounting-based screening, which 
looks at leverage, cash, income from 
interest, etc.  This is a negative and legal 
screening; there is no positive ethical 
element, e.g. is the company violating 
human rights; is it environmentally 
conscious; etc.  Curiously, in the 
conventional finance sector ethical, 
sustainable and green investment is a 
growing sector, particularly in Europe. 
 
The Islamic Banking Model
A lack of  ethics was considered to be a 
contributing factor to the 2008 financial 
crisis, particularly greed, the leveraging 
of  products to achieve higher returns 
and the sale of  products to individuals 
manifestly unsuited to buy them, 
notably mortgage products.  The model 
for Islamic banking proposed in the 
1970s was a two-tier mudarabah model.  
This basically says that on the liability 
side banks will take deposits or offer 
investment accounts on a profit-sharing 
basis.  They would then invest these 
funds on the asset side on a profit-
sharing basis.

Most of  the bankers in the new Islamic 
banks had come from the conventional 
sector and they did not have the skills 
to manage the risks and the equity-
based modes of  finance, so the model 
changed to a one-tier mudarabah model 
with multiple investment tools.  There 
were mudarabah structures on the 
liability side and debt-based contracts 
on the asset side such as ijara.  There 
were some profit/loss sharing contracts 
on the asset side, but very little.

It then evolved further to a two-
tier tawaruq model, which is typical 
of  most of  the Gulf  states today.  
(Professor Ahmed described tawaruq 
as a synthetic, interest-based loan.)  In 
part this transformation has taken place 
because Islamic banks have moved 
from financing production to consumer 
finance and mudarabah is geared to 
production.

Debt
Islamic teachings permit debt but not 
excessive debt.  The simple fact is, 
however, that banks thrive on increasing 
debt and this is causing problems as 
people are encouraged to borrow/
spend more.  Islamic banks are just 
as guilty of  encouraging people to 
borrow beyond their means to repay as 
conventional banks, which is definitely 
not ethical, even if  it is legal.

Contracts
Wakala contracts are widely used 
in Islamic finance, where the bank 
manages funds as an agent; takes a fee 
for it and the returns or losses accrue 
to the investor.  In practice the Islamic 
bank identifies a threshold rate of  
return, usually the market rate.  If  the 

return is higher than the identified rate 
the bank keeps that money, a reward 
for good performance.  If, however, 
the return is lower, then the investor 
bears that.  This is, in fact, worse than 
an interest-based loan contract.  In an 
interest-based loan contract the investor 
will get the agree/identified rate of  
return regardless of  performance.  This 
is not ethical, because it violates the 
principles of  justice and profit/loss 
sharing.

Islamic finance has evolved as a 
prohibition-driven industry looking 
mainly at contracts being valid or invalid.  
Even then there has been a good deal 
of  controversy about what is or is not 
Shari’ah compliant – the form versus 
substance argument.  For example, 
tawaruq, which is used a lot in the 
GCC, replicates an interest-based loan 
contract.

In Conclusion
The future lies in developing a new 
mindset reflecting the broader values 
and principles of  Shari’ah and a new 
generation of  Islamic finance institutions 
that integrate economic, ethical and social 
criteria in decision making.

Professor Dr Habib Ahmed is the Sharjah 
Chair in Islamic Law and Finance at Durham 
University.  Prior to joining Durham University 
in September 2008, Professor Ahmed worked 
at National Commercial Bank and Islamic 
Research and Training Institute (IRTI) of  the 
Islamic Development Bank Group in Saudi 
Arabia. 
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TECHNOLOGY NEWS

Al Baraka Select iMal
AAl Baraka Banking Group (ABG) has 
opted for Path Solutions’ iMAL, the 
Islamic core banking system for four of  
its subsidiaries, in addition to its newly 
established subsidiary in Morocco.  ABG’s 
decision to implement a new Islamic core 
banking system was based on its need to 
meet its growth in areas such as Shari’ah 
and regulatory compliance; the range of  
its facilities for Islamic banking and the 
flexibility to launch new Islamic products 
quickly.  The new system will include 
retail banking, corporate banking, finance, 
payments, digital channels, branch 
automation and administration.  

Mr. Adnan Ahmed Yousif, President & 
Chief  Executive of  Al Baraka Banking 
Group commented, ‘We clearly view 
this as a strategic initiative to address 
the bank’s new business requirements, 
adapt to dynamic market conditions 
and increasingly complex compliance 
mandates and enhance our customer 
service.’

Bahrain Banks to Form 
Fintech Consortium
Al Baraka Banking Group, Kuwait 
Finance House and Bahrain Development 
Bank have come together to form a 
consortium to develop Shari’ah-compliant 
fintech solutions.  The consortium, to be 
called Algo Bahrain, aims to roll out 15 
fintech platforms within five years.  The 
first platform will be a person-to-business 
crowd funding platform for SMEs.

The senior management team for 
Bahrain-based Algo was expected to be 
announced by the end of  2017.  The 
founding banks are already planning a 
phase two, which should see eight more 
banks join the consortium.

Warba Bank Making Life 
Easier for Customers
Kuwait-based Warba Bank has launched 

the ‘Express Bank’, an interactive 
electronic branch designed to allow 
customers to complete transactions 
more easily and smoothly.  ‘Express 
Bank’ will enable customers to 
communicate with the Bank’s 
professional team around the clock 
through the video call feature, to answer 
all their inquiries and help them perform 
their transactions in strict privacy.  The 
new system enables customers to carry 
out most banking transactions, without 
needing to visit a bank branch including 
opening new accounts, printing debit 
card statements, setting or resetting the 
pin code, cash and cheque deposits and 
cash withdrawals, transferring funds 
from one account to another, reporting 
lost or stolen bank cards, obtaining a 
printout of  account or card statements, 
asking for an account balance statement 
and updating personal data. 

Express Bank is available for customers 
at Al-Sanabil Tower - Kuwait City.  In 
the near future, it is intended to deploy 
Express Bank at a number of  other 
strategic locations.  

QIB Upgrade Mobile App 
to Offer Face Recognition 
Technology
Qatar Islamic Bank (QIB) has 
introduced facial recognition capabilities, 
Face ID, in its iOS and Android 
Mobile App, making it the first bank 
in Qatar to allow the facial recognition 
technology feature on all smart phone 
devices.  Instead of  customers logging 
into their accounts with their username 
and password each time they open the 
QIB Mobile App, they can now use 
their Face ID to login in a simple and 
secure manner.  They can use the app to 
manage their accounts, make payments 
and transfers, have full control on their 
cards, request a cheque book, or even 
open a new fixed deposit account, 
among other banking transactions.

The new feature has been introduced 
as part of  QIB’s latest upgrade of  
its Mobile App, along with some 
further developments that enhance 
the performance of  the app, and 
improve the user experience. The 
Face ID technology is compatible 
across all Apple and Android 
mobile devices that have front 
cameras.

‘Since we introduced the fingerprint 
login option in our upgraded Mobile 
App, thousands of  our customers 
use it every day,’ said D. Anand, 
QIB’s General Manager, Personal 
Banking Group. He continued, 
‘Extending that functionality to facial 
recognition technology is part of  our 
ongoing commitment to provide a 
better and up-to-the-minute banking 
experience to our customers through 
easy and secure features.’

Ithmaar Bank Launches 
Queuing App
Ithmaar Bank, a Bahrain-based 
Islamic retail bank has launched 
the Ithmaar eQ app, an electronic 
queuing app.  The aim is to radically 
reduce or even eliminate waiting time 
in bank branches.  

The Ithmaar eQ app, a smart 
phone application, is available for 
free download on both the App 
Store for iPhones and Google Play 
for Androids.  It allows Ithmaar 
Bank customers to view real time 
information on all branches, 
including how far away and how 
busy each is.  It also allows them 
to directly book appointments or 
issue virtual eTickets for the nearest 
or most convenient branch and 
notifies customers when their turn 
approaches.  The app provides 
directions to each branch, as well as 
their specific timings.
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FINANCIAL BRIEFS

Malaysia’s Maybank reported its fourth 
straight quarter of  increased profits in 
the third quarter of  2017.  The profit 
reached 2.03 billion ringgit (nearly half  
a billion dollars), which was ahead of  
analysts’ expectations.  This represents 
a 13% increase on the same quarter in 
2016.  Islamic banking income increased 
by 24.3% reaching 1.25 billion ringgit.

Dubai Islamic Bank (DIB) has 
reported an 11% increase in profit and 
18% increase in total income for the 
financial year 2017.  Profit stood at 
AED 4.504 million and income at AED 
10,199 million.  Operating expenses 
were almost flat when compared to 
2016, resulting in a cost to income ratio 
of  30.4%, down from 34% in 2016.  
Commenting on the results Dr Adnan 
Chilwan, CEO, said that the bank had 
significantly diversified its portfolio 
over the last four years, thus minimising 
concentration risks.  The bank is 
targeting a growth rate of  10 to 15% for 
2018, the same as for 2017.

Qatar Islamic Bank’s financial 
results, despite the diplomatic stand-
off  between Qatar and the other GCC 
states, have continued to improve in 
2017.  Profits increased by 11.6% to 
QAR 2,045 million.  Total income was 
up 13% at QAR 6,199 million.  Total 
expenses were virtually flat, resulting in 
a fall in cost to income ratio from 29.8% 
in 2016 to 26.6% in 2017.  Qatar Islamic 
Bank is now the second largest bank in 
Qatar with a 12% share of  total banking 
assets.

Sharjah Islamic Bank’s profits in 2017 
increased by 3.2% to AED 477.7 million 
on total income of  AED 1.49 billion, 
an increase of  8.4% on 2016.  The bank 
significantly increased its capital in 2017 
to AED 2.9 billion and shareholder 
equity to AED 5.5 billion through the 
distribution of  bonus shares in Q1 2017 
and a convertible sukuk in Q4 2017, 
with a capital adequacy ratio of  21.14% .

Despite a 4% decline in total income 
to AED 2.4 billion in 2017, Emirates 
Islamic reported net profits were up 
a massive 565% to AED 702 million.  
This performance was achieved through 
tight cost controls, which resulted in 
total operating costs down 8% and by 
a 48% reduction in net impairment 
allowances.

AFFIN Bank Berhad (ABB), the 
new apex or bank holding company 
for the Group reported an improved 
performance for the final quarter of  
the 2017 financial year.  The Group’s 
Profit Before Tax after Zakat (PBT) saw 
a 33.6% increase to RM223.5 million 
for the quarter, up from RM167.3 
million in the previous financial 
year.  Profit after Tax (PAT) rose to 
RM176.1 million from RM130.0 million 
in the corresponding quarter of  the 
previous year.  For the full-year ended 
31 December 2017, the PBT of  ABB 
Group was RM550.7 million while the 
Group’s PAT stood at RM424.4 million.

Qatar’s Barwa Bank Group recorded 
a net profit of  QAR 208.7 million for 
the first quarter of  2018, an increase 
of  15% compared to the same period 
in 2017.  The Group achieved a return 
on equity of  11.7%.  The Group’s 
total assets have increased by 9.5%, 
exceeding QAR 48.8 billion, which 
was supported by a significant rise in 
customer deposits of  6.6% reaching 
QAR 31.5 billion.

The 2017 financial results for the 
International Bank of  Qatar show 
total operating income up 13% and net 
profit up 11%, compared to 2016 with 
net profit reaching QAR 555.1 million.  
Expenses were tightly managed and 
in line with expectations with the cost 
income ratio improving by almost 3% 
cent to 34.4%   Asset quality remained 
strong and stable, with the non-
performing loan ratio at 1.20% even 
though total assets decreased by 7.5%.  

Loans and advances improved by 
3.4% year on year while deposits 
declined at a marginal 1.7%.  
Deposits, however, grew in the 
second half  of  2017 by 10.2%.  
The total capital adequacy of  the 
bank under Basel III guidelines 
is now 15.3% (2016: 14.25%) 
and is higher than the regulatory 
minimum requirements 
prescribed by the QCB and Basel 
Committee.

Bahrain Islamic Bank (BisB) 
announced that it achieved a 
net profit of  BD 2.2 million for 
the quarter ended 31st March 
2018 compared to a net profit 
of  BD 0.6 million for the same 
period last year, an increase of  
267%.  The Bank recorded a 
total income of  BD 10.2 million 
for the period ended 31st March 
2018 compared to BD 9.8 
million for the same period last 
year.  Total expenses were BD 6 
million, a decrease of  6.3% over 
the same period last year.  

RHB Bank Berhad has 
reported a net profit of  RM590.8 
million for the first quarter 
ended 31 March 2018, up 18.1% 
on the same period n 2017.  
The improved performance 
was largely driven by higher 
net fund based and non-fund 
based income as well as lower 
allowance for expected credit 
losses.  Net fund based income 
increased by 13.0% to RM1234.9 
million from a year ago.  Non-
fund based income was 15.7% 
higher at RM534.5 million, 
contributed largely by higher 
net foreign exchange gains and 
higher trading and investment 
income, partially offset by a 
lower insurance underwriting 
surplus and a lower brokerage 
income.
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GLOSSARY

arboun
An Islamic version of  option, a deposit for the 
delivery of  a specified quantity of  a commodity on a 
predetermined date. 

bai al-ina
This refers to the selling of  an asset by the bank to the 
customer on a deferred payments basis, then buying 
back the asset at a lower price, and paying the customer 
in cash terms.

commodity murabaha
A murabaha contract using certain specified 
commodities, through a metal exchange. 

fatwa
A ruling made by a competent Shari’ah scholar on a 
particular issue, where fiqh (Islamic jurisprudence) is 
unclear. It is an opinion, and is not legally binding.

gharar
Lit: uncertainty, hazard, chance or risk. Technically, sale 
of  a thing which is not present at hand; or the sale of  
a thing whose consequence or outcome is not known; 
or a sale involving risk or hazard in which one does not 
know whether it will come to be or not.

Hadith
A record of  the sayings, deeds or tacit approval of  the 
Prophet Muhammad (PBUH) halal Activities which are 
permissible according to Shari’ah. 

haram
Activities which are prohibited according to Shari’ah. 

ijara
A leasing contract under which a bank purchases and
leases out a building or equipment or any other facility 
required by its client for a rental fee. The duration 
of  the lease and rental fees are agreed in advance. 
Ownership of  the equipment remains in the hands of  
the bank.

ijara sukuk
A sukuk having ijara as an underlying structure.

ijara wa iqtina 
The same as ijara except the business owner is 
committed to buying the building or equipment or 
facility at the end of  the lease period. Fees previously 
paid constitute part of  the purchase price. It is 
commonly used for home and commercial equipment 
financing.
istisna
A contract of  acquisition of  goods by specification 
or order, where the price is fixed in advance, but the 
goods are manufactured and delivered at a later date. 
Normally, the price is paid progressively in accordance 
with the progress of  the job.

maysir
Gambling – a prohibited activity, as it is a zero-sum 
game just transferring the wealth not creating new 
wealth. 

mudarabah
A form of  business contract in which one party brings 
capital and the other personal effort. The proportionate 
share in profit is determined by mutual agreement at the 
start. But the loss, if  any, is borne only by the owner of  
the capital, in which case the entrepreneur gets nothing 
for his labour.

mudarib
In a mudarabah contract, the person or party who acts as 
entrepreneur.

murabaha
A contract of  sale between the bank and its client for the 
sale of  goods at a price plus an agreed profit margin for 
the bank. The contract involves the purchase of  goods 
by the bank which then sells them to the client at an 
agreed mark-up. Repayment is usually in instalments.

musharakah
An agreement under which the Islamic bank provides 
funds which are mingled with the funds of  the business 
enterprise and others. All providers of  capital are entitled 
to participate in the management but not necessarily 
required to do so. The profit is distributed among the 
partners in predetermined ratios, while the loss is borne 
by each partner in proportion to his contribution 

musharakah, diminishing 
An agreement which allows equity participation and 
provides a method through which the bank keeps on 
reducing its equity in the project and ultimately transfers 
the ownership of  the asset to the 
participants.

qard hasan
An interest-free loan given for either welfare purposes 
or for fulfilling short-term funding requirements. The 
borrower is only obligated to pay back the principal 
amount of  the loan.

rab-al-maal
In a mudarabah contract the person who invests the 
capital. retakaful Reinsurance based on Islamic principles. 
It is a mechanism used by direct insurance companies to 
protect their retained business by achieving geographic 
spread and obtaining protection, above certain threshold 
values, from larger, specialist reinsurance companies and 
pools. 

riba
Lit: increase or addition. Technically it denotes any 
increase or addition to capital obtained by the lender as 
a condition of  the loan. Any risk-free or ‘guaranteed’ 
rate of  return on a loan or investment is riba. Riba, in all 
forms, is prohibited in Islam. Usually, riba and interest 
are used interchangeably.

salam
Salam means a contract in which advance payment is 
made for goods to be delivered later on. Shari’ah Refers 
to the laws contained in or derived from the Quran 
and the Sunnah (practice and traditions of  the Prophet 
Muhammad (PBUH) 

Shari’ah board 
An authority appointed by an Islamic financial 
institution, which supervises and ensures the 
Shari’ah compliance of  new product development 
as well as existing operations.

shirkah
A contract between two or more persons who 
launch a business or financial enterprise to make 
profit. sukuk
Similar characteristics to that of  a conventional 
bond with the key difference being that they are 
asset backed; a sukuk represents proportionate 
beneficial ownership in the underlying asset. The 
asset will be leased to the client to yield the return 
on the sukuk.

ta’awuni
A principle of  mutual assistance. tabarru A 
donation covenant in which the participants 
agree to mutually help each other by contributing 
financially.

takaful
A form of  Islamic insurance based on the Quranic 
principle of  mutual assistance (ta’awuni). It provides 
mutual protection of  assets and property and offers 
joint risk sharing in the event of  a loss by one of  its 
members.

tawaruq
A sale of  a commodity to the customer by a bank 
on deferred payment at cost plus profit. The 
customer then  a third party on a spot basis and gets 
instant cash. 

ummah
The diaspora or ‘Community of  the Believers’ 
(ummat al-mu’minin), the world-wide community 
of  Muslims. 

wa’ad
A promise to buy or sell certain goods in a certain 
quantity at a certain time in future at a certain price. 
It is not a legally binding agreement.

wakala
A contract of  agency in which one person appoints 
someone else to perform a certain task on his 
behalf, usually against a certain fee.

waqf
An appropriation or tying-up of  a property in 
perpetuity so that no propriety rights can be 
exercised over the usufruct. The waqf  property can 
neither be sold nor inherited nor donated to anyone. 

zakat
An obligation on Muslims to pay a prescribed 
percentage of  their wealth to specified categories 
in their society, when their wealth exceeds a certain 
limit. Zakat purifies wealth. The objective is to take 
away a part of  the wealth of  the well-to-do and to 
distribute it among the poor and the needy.

GLOSSARY 
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